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APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

The questions presented to this Court for decision are 
as follows: 

1. Whether, in a comparative proceeding involving the 
applications of two or more applicants for new broadcast 
stations in different communities, in which proceeding it 
is recognized that Section 307(b) of the Communications 
Act is applicable, the Federal Communications Commission 
can ignore, in its ultimate findings, the comparative broad¬ 
cast needs of the several communities for the services 
proposed and the relative abilities of the applicants to 
supply those needs. 

2. Whether, in a comparative broadcast proceeding 
in which Section 307(b) of the Communications Act is con¬ 
sidered to be applicable, the Federal Communications 
Commission has adequately met its responsibilities under 
that section of the Act by ultimately finding only that (a) 
a Class II frequency is involved, (b) the two cities for 
which the facilities at issue were requested are contiguous, 
neighboring communities, (c) the two communities are 
similar in character, (d) the two applicants propose al¬ 
most identical coverage, and (e) the two cities have both 
boadcast transmission and reception services available. 

3. Whether the ultimate findings of fact set out above, 
either severally or collectively, are requisite to, or sup¬ 
portive of, a conclusion by the Federal Communications 
Commission that no clear distinction can be made between 
two communities seeking broadcast facilities under Sec¬ 
tion 307(b) of the Communications Act, or, for that mat¬ 
ter, whether the Commission, on the basis of such find- 


11 


ings, could make a determination as to which of the 
two communities is to be preferred under that Section. 

4. Whether the ultimate findings of fact in the instant 
Decision, namely, (a) the two communities of Hunting- 
ton Park and Los Angeles, California, are similar in char¬ 
acter, (b) the two applicants propose almost identical 
coverage, and (c) the two communities have both broad¬ 
cast transmission and reception services available, have 
been properly inferred from and are supported by the 
basic facts recited in the Findings of Fact. 

5. WHhether the Federal Communications Commission 
can conclude, in a comparative Section 307(b) proceeding, 
that it is unable to choose between the applicants in¬ 
volved “in the light of the established criteria of Sec¬ 
tion 307 (b)” without specifying, identifying, or other¬ 
wise referring to the pertinent established criteria. 

6. Whether the Federal Communications Commission 
can predicate a decision in a comparative proceeding in¬ 
volving Section 307(b) of the Communications Act upon 
a prior non-comparative decision which is violative of that 
Section. 
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I 

JURISDICTIONAL STATEMENT 

This is an appeal from a Decision of the Federal Com¬ 
munications Commission, on February 1, 1950, denying 
appellant’s application for a construction permit for a 
new standard broadcast station to operate on the fre¬ 
quency 1540 kilocycles, with 5 kilowatts power, daytime 
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only, at Huntington Park, California, and granting the 
mutually exclusive application of intervener for a new 
standard broadcast station to operate with the same facili¬ 
ties at Los Angeles, California. Said Decision was re¬ 
affirmed on July 31, 1950, when appellant’s petition for 
reconsideration or rehearing was denied. The Notice of 
Appeal was filed on August 19, 1950. Appellant invokes 
the jurisdiction of this Court under Sections 402(b) and 
402(c) of the Communications Act of 1934, as amended, 
and Section 10 of the Administrative Procedure Act. 

n 

STATEMENT OF CASE 

Appellant filed its application (File No. BP-4822) for 
a construction permit for a new standard broadcast sta¬ 
tion to operate on the frequency 1540 kilocycles, with 5 
kilowatts power, daytime only, at Huntington Park, Cali¬ 
fornia, on May 22, 1946. Thereafter, appellant’s applica¬ 
tion was designated for hearing in a consolidated pro¬ 
ceeding with three other applications for the same stand¬ 
ard broadcast facilites in cities other than Huntington 
Park, namely the applications of Coast Radio Broadcast¬ 
ing Corporation and Hollywood Community Radio Group, 
both requesting the same facilities for use in Los Angeles, 
and the application of San Gabriel Valley Broadcasting 
Company, requesting the same facilities for use in Mon¬ 
rovia, California. (J. A. 10A-14A). Also involved in the 
consolidated proceeding were the applications for FM 
construction permits of Hollywood Community Radio 
Group and Pacific Broadcasting Company, both request¬ 
ing the same Class B FM facilities for use in Los Angeles. 

Hearings were held in this proceeding at Los Angeles, 
California, on December 16 through 20, 1946, and March 
10 through 13, 1947, and at Washington, D. C., on April 7 
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through 11, 1947. Subsequent to the hearing, specifically 
on December 3, 1948, the two applications of Hollywood 
Community Radio Group were dismissed on the motion 
of that applicant. In addition, the Commission also re¬ 
moved the FM application of Pacific Broadcasting Com¬ 
pany from the proceeding when it adopted an order of 
severance on September 22, 1949, the same day it adopted 
its Proposed Decision. 

The Commission’s Proposed Decision contemplated the 
denial of the standard broadcast application of San 
Gabriel Valley Broadcasting Company for lack of the 
requisite financial qualifications and, on a comparative 
basis, the grant of the Coast Radio Broadcasting Corpo¬ 
ration application and the denial of appellant’s applica¬ 
tion. Only appellant filed Exceptions to the Proposed 
Decision, and only appellant and Coast Radio Broadcast¬ 
ing Corporation participated in the Oral Argument, 
which was held on January 9, 1950. San Gabriel Valley 
Broadcasting Company has taken no part in this proceed¬ 
ing since the issuance of the Proposed Decision on Sep¬ 
tember 22,1949. 

On February 1, 1950, the Commission released its Final 
Decision, denying the applications of San Gabriel Valley 
Broadcasting Company and of appellant and granting 
that of Coast Radio Broadcasting Corporation and, in 
essential respects, denying the Exceptions filed by appel¬ 
lant. (J. A. 14A). Thereafter, specifically on February 
21, 1950, appellant filed its petition for reconsideration 
or rehearing, which the Commission denied by a Memo¬ 
randum Opinion and Order released on July 31, 1950. 

(J. A. 56A). 

Appellant’s appeal is directed against the Final De¬ 
cision of the Commission only insofar as it involves a ~ 
grant of the application of Coast Radio Broadcasting 
Corporation and a denial of appellant’s application. In 
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particular, it is directed against the Commission’s failure 
to decide between the two applications on the basis of 
Section 307(b) of the Communications Act of 1934, as 
amended. All of the assignments of error presented and 
argued in this brief relate solely to the Commission’s 
Decision, and the only facts relied upon are those recited 
therein. 

m 

STATUTES, REGULATIONS, AND RULES 

INVOLVED 

The only statutory provision involved herein is Section 
307(b) of the Communications Act of 1934, as amended, 
and it is set out in the body of the brief. The relevant 
parts of regulations, rules, and standards are printed as 
part of the Appendix to this brief. 

IV 

STATEMENT OF POINTS 

1. The Decision appealed from is the result of arbi¬ 
trary and capricious action and is violative of Section 
307(b) of the Communications Act of 1934, as amended. 

2. The Commission erred in that its ultimate findings, 
namely, (a) a Class II frequency is involved, (b) Hunt¬ 
ington Park and Los Angeles are contigous, neighbor¬ 
ing communities, (c) the two communities are similar in 
character, (d) the two applicants proposed almost iden¬ 
tical coverage, and (e) there is availability of both broad¬ 
cast transmission and reception services to each of the 
communities, are not requisite to, nor supportive of, its 
conclusion that 11 . . . no clear distinction on the basis 
of Section 307(b) can be made between the Los Angeles 
and Huntington Park applicants ...” 
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3. The Commission erred in that its ultimate findings, 
namely, (a) the two communites of Los Angeles and Hunt¬ 
ington Park are similar in character, (b) the two appli¬ 
cants propose almost identical coverage, and (c) there 
is availability of both broadcast transmission and recep¬ 
tion services to both of the communities, are not prop¬ 
erly inferred from nor supported by the basic facts recited 
in the Commission’s Findings of Fact 

4. The Decision appealed from is erroneous in that 
the Commission has concluded that it is unable to choose 
between the applicants involved “in the light of the estab¬ 
lished criteria of Section 307(b)” without specifying or 
otherwise referring to the pertinent established criteria. 

5. The Decision appealed from is erroneous and arbi¬ 
trary and capricious in that it is predicated upon an 
earlier, non-appealable Decision of the Commission which 
is, itself, erroneous and violative of Section 307(b) of 
the Communications Act of 1934, as amended. 

V 

SUMMARY OF ARGUMENT 

Appellant contends that both the result reached and 
the methods used by the Commission in reaching that result 
were erroneous. The improper result reached was made 
possible by the improper methods. 

1 . 

The Commission, after pointing out that Section 307(b) 
of the Communications Act of 1934, as amended, is ap¬ 
plicable to this proceeding and that its first considera¬ 
tion, in deciding between appellant’s application and that 
of the intervener, must be given to the comparative broad¬ 
cast needs of Huntington Park and Los Angeles, Cali- 
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fornia, has concluded that it is unable to distinguish 
between them on the basis of that section. Its reasons 
for so concluding are that a Class II frequency is in¬ 
volved, that Huntington Park and Los Angeles are con¬ 
tiguous, neighboring communities which are similar in 
character, that the proposals of appellant and intervener 
would provide almost identical coverage, and that there 
is availability of broadcast transmission and reception 
services to each of the communities. These reasons, ap¬ 
pellant submits, do not satisfy the “fair, equitable and 
efficient” requirements of Section 307(b) since they en¬ 
tirely ignore and disregard considerations of the need of 
the two communities for the facilities involved in the 
proceeding and the respective abilities of appellant and 
intervener to supply those needs. The issue in this pro¬ 
ceeding is which of the two communities is to be pre¬ 
ferred under the provisions of Section 307(b), and, in 
order to properly meet that issue, the Commission must 
cast its reasons, or its findings of ultimate fact, in terms 
of the comparative needs of the communities for broad¬ 
cast transmission facilities for purposes of local radio 
expression, the comparative needs of the two communi¬ 
ties for broadcast reception service for radio listeners, the 
comparative abilities of the several applicants to meet 
the needs of their respective communities, and the com¬ 
parative efficiency with which the applicants would use 
the facilities involved. On the basis of such ultimate find¬ 
ings, the Commission might have concluded either that 
Huntington Park or Los Angeles should have been pre¬ 
ferred or even, as it actually did conclude, that the fac¬ 
tors were so balanced that a choice could not be made 
between the two. The reasons given, however, which are 
designed to stress factors of similarity rather than factors 
of difference, are not requisite to, nor supportive of, the 
Section 307(b) conclusion reached. As a consequence, the 
conclusion circumvents and violates that section. 
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Moreover, the Commission’s ultimate findings that 
Huntington Park and Los Angeles are similar in charac¬ 
ter, that the two applicants propose almost identical cov¬ 
erage, and that, as seems to be implied, the two com¬ 
munities have equal availability of broadcast service, are 
not supported by the Commission’s Findings of Fact. In 
short, in addition to being violative of Section 307(b) of 
the Communications Act, the Commission’s conclusion 
concerning that section is erroneous because it is sup¬ 
ported by improper ultimate findings and because even 
some of those findings have been improperly inferred from 
the basic facts. 

The Commission attempts to excuse its failure to apply 
the proper and well-established criteria for deciding Sec¬ 
tion 307(b) cases by pointing out and discussing at length 
the fact that a Class II frequency is involved. Having 
initially held, however, that Section 307(b) is applicable 
to the proceeding, the Commission cannot be heard to say 
that it would be improper to assign the frequency in¬ 
volved to one of the communities. Section 307(b) con¬ 
templates that a choice is to be made, or attempted, be¬ 
tween several communities. If the frequency involved 
cannot be properly assigned to one of two communities, 
there would be no point in deciding which of the two is 
more in need of it. Having applied Section 307(b) and 
having adopted a process of deciding between the two 
communities on the basis thereof, the Commission must 
limit its consideration of the frequency involved, regard¬ 
less of its class, to the factor of comparative efficiency 
of use. 

2 . 

The Commission has concluded * 1 that there are no sig¬ 
nificant distinctions enabling us to choose between the 
applicants in the light of the established criteria of Sec¬ 
tion 307(b)”, but at no point in its Decision does it de- 
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fine, specify, or otherwise indicate the so-called estab¬ 
lished criteria. This Court, therefore, has not been suf¬ 
ficiently informed of the grounds for decision to permit it 
to properly exercise its appellate jurisdiction. If for no 
other reason, the Decision must be reversed with instruc¬ 
tions for the Commission to indicate the criteria which it 
believes to be controlling in this case. 

3. 

A very substantial portion of that part of the Com¬ 
mission’s Conclusions concerning Section 307(b) of the 
Act, including the concluding statement, is made up of 
almost verbatim quotations lifted from an earlier De¬ 
cision of the Commission, namely Pawtucket Broadcasting 
Co. (WFCI), 4 K. R 1345 (1949). In fact, the Com¬ 
mission specifically states in its Memorandum Opinion 
and Order denying appellant’s petition for reconsidera¬ 
tion or rehearing (J. A. 65A) that the Pawtucket pro¬ 
ceeding is a “case similar to the instant one”. Appel¬ 
lant submits that the Pawtucket proceeding, which was 
non-comparative and involved only one application, is in 
no way similar to the instant comparative one and that it 
cannot be used to support the Section 307(b) conclusion 
reached here. Furthermore, the Pawtucket Decision is it¬ 
self violative of Section 307(b) in that the effect thereof 
is to read out of the Section the words “when and insofar 
as there is demand for the same”, which even the Com¬ 
mission has admitted is the key clause. 


9 


VI 

ARGUMENT 

1. The Ultimate Findings of Fact Upon Which the Com¬ 
mission Has Based Its Section 307(b) Conclusion Are 
Not Those Which Are Requisite to, or Supportive of, 
the Conclusion Reached and Are Not Properly Inferred 
From the Basic Facts, and the Decision Is Accordingly 
Violative of Section 307(b) of the Communications Act. 

As indicated in the Statement of the Case, this appeal 
concerns only that part of the Commission’s Decision in¬ 
volving Section 307(b) of the Communications Act of 
1934, as amended. Specifically, therefore, only para¬ 
graphs 3 through 7 of the Conclusions and pertinent Find¬ 
ings of Fact are involved. Appellant’s position is simply 
that, on the basis of the Commission’s own findings, its 
conclusion that no distinctions can be made between the 
cities of Los Angeles and Huntington Park, California, 
within the meaning of Section 307(b), is arbitrary and 
capricious. 

Paragraph 3 of the Commission’s Conclusions reads as 
follows: 

The proposals of Huntington Broadcasting Com¬ 
pany of Huntington Park and of Coast Radio Broad¬ 
casting Corporation of Los Angeles involve mutually 
prohibitive interference. Accordingly, the Commis¬ 
sion must determine which, if either, of the two ap¬ 
plications should be granted. Our first considered 
tion must be given to the comparative needs of Hunt¬ 
ington Park and Los Angeles fpr the radio facility 
here sought based upon Section 307(b) of the Com¬ 
munications Act of 1934, as amended, which requires 
the Commission to allocate radio facilities among the 
several States and communites so 4 ‘as to provide a 
fair, efficient and equitable distribution of radio serv¬ 
ice to each of the same.” (Italics supplied). 
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After reciting in paragraph 4 of the Conclusions what 
it apparently considers to be critical descriptive facts, 
the Commission in paragraph 5 sets forth its ultimate 
findings of fact and its Section 307(b) conclusion, as fol¬ 
lows: 


Hence, based upon considerations of the type of 
frequency involved in this proceeding, the contiguous 
neighboring location of Huntington Park to Los 
Angeles, the simlarity of the character of the two 
communities, the almost identical coverage proposed 
by the respective applicants, and of the availability 
of broadcast transmission and reception services to 
each of these communities, the Commission believes 
that no clear distinction on the basis of Section 307(b) 
can be made between the Los Angeles and Hunting- 
ton Park applicants despite the fact Huntington Park 
has no broadcast transmission facility of its own. 
(Italics supplied). 

The Commission thereafter, in paragraph 7, finally dis¬ 
poses of the Section 307(b) considerations by stating: 

Since we have concluded that there are no signifi¬ 
cant distinctions enabling us to choose between the 
applicants in the light of the established criteria of 
Section 307(b), in reaching our decision in this pro¬ 
ceeding we must also consider the relative qualifica¬ 
tions of the applicants herein and their respective 
program proposals. (Italics supplied). 

Thus it is clear that the Commission’s Decision recog¬ 
nizes that Los Angeles and Huntington Park constitute 
two separate and distinct communities within the mean¬ 
ing of Section 307(b); that Section 307(b) is applicable 
and must be followed; and that other than Section 307 (b) 
factors and criteria were used in choosing between the two 
applicants involved only because the Section 307(b) fac¬ 
tors were, in the Commission’s opinion, balanced to such 
an extent that no choice could be made in favor of one 
of the two applicants on the basis thereof. Reduced to 
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its simplest terms, appellants appeal is predicated on 
the proposition that the Secton 307(b) factors and criteria 
involved in this proceeding are not so balanced and that 
the Commission has acted arbitrarily and capriciously in 
failing to recognize and to predicate its Decision on the 
many significant Section 307(b) distinctions which exist 
and which are evidenced in the Findings of Fact. 

The Commission has stated that it is unable to choose 
between the applications of appellant and of Coast Radio 
Broadcasting Corporation “in the light of the established 
criteria of Section 307 (b)”, without ever revealing to the 
Court or the parties what these criteria may be. As here¬ 
inafter shown, the Commission’s failure to identify these 
criteria makes it impossible for this Court to properly 
exercise its appellate jurisdiction. For the purpose of 
this part of its argument, however, appellant will first 
assume that these so-called “established criteria” are the 
same criteria used by the Commission in other cases and 
fully set out therein. The next step will be to determine 
whether the Commission has properly applied or at¬ 
tempted to apply them in this case. 

Section 307(b) of the Communications Act of 1934, as 
amended, reads as follows: 

In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same. 

Without more, therefore, it would seem that the only cri¬ 
teria with which the Commission need concern itself in¬ 
sofar as its licensing responsibilities under Section 307(b) 
are concerned are those which would lead and guide it in 
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effecting a “fair, efficient, and equitable” distribution of 
radio facilities. 

This Section of the Act contemplates both the avail¬ 
ability of transmission facilities to various communi¬ 
ties in order to provide a media for local expression 
and of broadcast reception services to listeners, and 
in addition, the allocation of facilities so that an effi¬ 
cient use will be made of the frequency. Atlantic 
Radio Corp., 5 E. E. 195,214 (1949). 

Although the Commission has issued many and varied 
decisions involving comparative Section 307(b) proceed¬ 
ings, some of which are difficult, if not impossible, to 
reconcile with others, it has consistently followed what it 
refers to in the instant Decision as established criteria. 
The pattern of the decisions has been uniform in that all 
have turned on either the comparative needs of the several 
communities involved for more reception service for the 
listeners, 1 the comparative needs for more transmission 
facilities to permit a more adequate opportunity for com¬ 
munity self-expression, 2 * * 5 the more efficient use of the fre- 


1 Scripps-Howard Radio, Inc. (WCPO), 5 R. R. 810 (1950); 
Manistee Radio Corp., 5 R. R. 302 (1950); Mid-State Broadcasting 
Co. (WMMJ), 5 R. R. 250 (1950); Savannah Broadcasting Co. 
(WTOC), 5 R. R. 454 (1949); East Texas Broadcasting Co. 
(KGKB), 5 R. R. 413 (1949); Midland National Life Ins. Co. 
(KWAT), 4 R. R. 1269 (1949); William M. Drace, 4 R. R. 741 
(1948); WJIM, Inc. (WJIM), 3R.R. 1692 (1947). 

2 Kokomo Pioneer Broadcasters, 6 R. R. 285 (1950) ; Enid Broad¬ 

casting Co., 5 R. R. 1232 (1950) ; The Connecticut Electronics Corp., 

5 R. R. 469 (1950) ; Belleville News-Democrat, 4 R. R. 1043 (1950) ; 
Petaluma Broadcasters, 5 R. R. 275 (1949); Atlantic Radio Corp., 

5 R. R. 195 (1949); Niagara Broadcasting System, 4 R. R. 1143 
(1949); The Capital Broadcasting Company, 4 R. R. 555 (1948); 
Clearwater Radio Broadcasters, Inc., 4 R. R. 122 (1948); Paris 
Broadcasting Company, 3 R. R. 1843 (1948) ; I and E Broadcasting 
Co., 3R. R. 1354 (1947); Tri-City Broadcasting Co., 3 R. R. 1123 
(1947); Nashville Radio Corp., 3R.R. 515 (1946). 


13 


quency proposed, by the several applicants, 8 or a combina¬ 
tion of these factors or criteria. 4 In this connection, it is 
important to note that in prior decisions the absence of a 
local radio station or of primary service in a community— 
the one evidencing lack of an outlet for local expression, 
and the other, lack of listening service—usually has been 
conclusive on the issue of need. 

Nor has the Commission departed from its consistent 
pattern when it has had before it applications for the con¬ 
struction of facilities in communities located in the same 
metropolitan area, even when, as in the instant proceed¬ 
ing, one of the communities was the principal city of the 
area and the other was a relatively small suburban city. 
Thus, in WMAK, Inc., 3 E. R. 694 (1947), the case re¬ 
ferred to in the instant Decision as “Charles R. Sague, 
Cleveland Heights, Ohio* 9 , the Commission held that 
Cleveland Heights, Ohio, should be preferred over Cleve¬ 
land, Ohio, in order that the small suburban community, 


3 The Mount Vernon Broadcasting Co., 4 R. R. 1471 (1950); 
Union Broadcasting Co. (WARM), 4 R. R. 1384 (1950); Radio 
Broadcasting, Inc. (KTHS), 4 R. R. 1401 (1950); Northwestern 
Ohio Broadcasting Corp., 3 R. R. 1945 (1948); Skyland Broadcast¬ 
ing Corp., 3 R. R. 1865 (1948); Baltimore Broadcasting Corp. 
(WCBM), 3 R. R. 1807 (1948) ; Springfield Broadcasting Co., Docket 
No. 7771 (Initial Decision, January, 1948). Comparatively few of 
the Commission’s past decisions have turned on the efficient use of 
the frequency criterion, indicating that the primary consideration 
in Section 307(b) cases is the comparative need of the communities 
for additional service, coupled, of course, with the relative abilities 
of the applicants to supply those needs. See Easton Pub. Co. V. 
Federal Communications Commission, 85 U. S. App. D. C. 33, 35, 
175 F. (2d) 344, 346 (1949). 

4 Texas Star Broadcasting Co., 5 R. R. 144 (1950); Panhandle 
Broadcasting Corp n 4 R. R. 1124 (1949) ; Coastal Broadcasting Co., 
4 R. R. 751 (1949); Times-Star Publishing Co., 4 R. R. 718 (1949) ; 
Booth Radio Stations, Inc., 4 R. R. 616 (1949); Reporter Broad¬ 
casting Co. (KRBC), 4 R. R. 29 (1948); The Elgin Broadcasting 
Co., 3 R. R. 1288 (1948); Lee-Smith Broadcasting Co., 3R.R. 1934 
(1947); FM Radio and Television Corp., 3 R. R, 665 (1946). 
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having a population of' 54,992 persons as compared with 
Cleveland’s 1,217,250 persons, could have its first trans¬ 
mission facility as a “medium for local radio expression”. 
Likewise, in Newark Broadcasting Corp., 3 R. R. 839 
(1947), the Commission preferred Newark, New Jersey, 
over the principal city of the metropolitan area, New 
York City, for the reason that the latter already had six¬ 
teen stations to serve its transmission needs as compared 
with three stations in Newark. In Central Connecticut 
Broadcasting Co., 4 R. R. 39 (1948), New Britain, Con¬ 
necticut, was preferred over the principal metropolitan 
city of Hartford, Connecticut, on the ground that such 
action would bring to New Britain its first “full-time 
local transmission facilities”. And in WO AX, Inc. 
(WTNJ), 4 R. R. 344 (1948), Camden, New Jersey, in the 
Philadelphia metropolitan area, received a grant over 
the city of Philadelphia for the reason that it was more 
in need of the facilities for purposes of local expression. 
More recently, in Metropolitan Broadcasting Co., 5 R. R. 
532 (1950), the Commission preferred the small suburban 
community of Alamo Heights, Texas, over the metropoli¬ 
tan center of San Antonio, “thus providing this commu¬ 
nity with its first station and first locally originated pro¬ 
grams”. 

Thus, it is seen that, in the past, the Commission, in giv¬ 
ing effect to the mandate of Section 307(b), has not dif¬ 
ferentiated between proceedings involving applications for 
cities in the same metropolitan area and those for cities 
having no metropolitan relationship. Nor has it changed 
its established and consistent pattern of searching out the 
broadcast needs of the communities involved simply be¬ 
cause of the class or type of frequency involved. In the 
instant Decision, the Commission, by innuendo and by 
evasive techniques of expression, lays considerable em¬ 
phasis on the latter factor. True, as the Commission 
points out, a Class IV frequency was involved in the 


WMAK, Inc. (Sague) proceeding, as in the more recent 
Metropolitan Broadcasting Co. (San Antonio-Alamo 
Heights) proceeding. But Class m frequencies were at 
issue in the Central Connecticut (Hartford-New Britain) 
and the Newark Broadcasting Corp. (New York-Newark) 
cases. And in the WO AX, Inc. (Philadelphia-C amden) 
proceeding, the applicants were seeking a Class 33 fre¬ 
quency for daytime-only operation, for all intents and 
purposes the identical facilities sought by the applicants 
in this proceeding. In all of these proceedings, the Com¬ 
mission followed the same consistent pattern and the same 
established criteria, and in all of the Decisions the Com¬ 
mission found the greater need for transmission facilities 
in the smaller suburban community controlling. 

It is repeated, for emphasis, that appellant’s principal 
assignment of error is directed at the Commission’s con¬ 
clusion that it is unable to distinguish between the cities 
of Los Angeles and Huntington Park “in the light of 
the established criteria of Section 307(b)”. In view of 
the recitations in the Commission’s Findings of Fact, ap¬ 
pellant believes that such a conclusion is clearly arbitrary 
and capricious. This is not to say that in all Section 
307(b) cases the Commission must, regardless of the facts 
of a particular case, find a legal distinction based on 
broadcast needs and efficient use of the frequency. As a 
matter of fact, the Commission has in the past con¬ 
cluded, and, in the cases involved, properly so, that no 
distinctions could be made between certain communities 
and has proceeded to reach its final determination, as in 
this case, on other than Section 307(b) considerations. 
The important difference between those cases and the in¬ 
stant Decision, however, is that in the past the Commission 
has made an honest and logical effort to find distinctions 
after serious consideration of the basic facts. These de- 
dsons are of importance in this background study since 
they illustrate the proper method of arriving at a con- 
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elusion of “no distinction” and in so doing clearly indi¬ 
cate the basic errors made by the Commission in this in¬ 
stant Decision. Typical of such a decision is Metropolitan, 
Broadcasting Corp., 3 R. R. 1991, 1998 (Finalized Jan- 
nary 16, 1948, 3 R. R. 2000), which involved the cities of 
Belleville, Illinois, and St. Lonis, Missouri, in the lat¬ 
ter’s metropolitan area. In connection with this St. Louis- 
Belleville Decision, it is also important to note that the 
applications involved a regional or Class HE frequency 
and thus “other than a local frequency”. Therein the 
Commission arrived at its conclusion that it was unable 
to distinguish between the two communities as follows: 

In making a determination of which application in 
this proceeding should be granted, we must give con¬ 
sideration to Section 307(b) of the Communications 
Act of 1934, as amended, which requires a fair, effi¬ 
cient, and equitable distribution of radio service. 
For the reasons stated below, and after a careful 
review of the record herein, it is believed that no 
clear distinction can be made between the applicants 
on the basis of that Section. First, the entire service 
areas proposed by the respective applicants presently 
receive service from numerous stations. The City 
of Belleville, with a population of 28,405, receives 
service of the four major networks, day and night, 
from stations located in St. Louis in addition to other 
services from stations located in St Louis and Clay¬ 
ton, Mi ssouri , as well as from a local daytime outlet, 
' Station WIBV. The entire service area of the Belle¬ 
ville proposal receives the services of three major 
networks, day and night, in addition to other primary 
services, and is partially served by an affiliate of the 
fourth major network. In contrast, the City of St. 
Louis has a population of 816,048 and the metropoli¬ 
tan district has a population of 1,367,977. Five St. 
Louis stations, four of which are affiliated with the four 
major networks, and one Clayton, Missouri, station 
now serve the entire proposed daytime service area 
of WTL and five other stations serve portions there¬ 
of. At night, four St Louis stations serve the entire 


proposed service area of WJLL and provide this area 
with the services of the four major networks and one 
other St. Louis station serves a portion of this area. 
Hence, no clear distinction can be made between the 
communities on the basis of reception of standard 
broadcast service. A second consideration is the 
availability of broadcast transmission fadlites. In 
view of the fact that BeUeviUe has only a daytime 
outlet for community self-expression, whereas St. 
Louis already has five full-time broadcast stations 
serving much of the area proposed to be served by 
WIL, it appears that a grant to Belleville would re¬ 
sult in the more fair and equitable distribution of 
broadcast facilities. However, we believe that any 
preference in favor of Belleville on the basis of 
equitable distribution of facilities is extremely limited. 
"We base this view on the combined considerations of 
the great difference in sizes of the communities in¬ 
volved, the fact that Belleville is within the St. Louis 
metropolitan area, and the fact that only 13.6% of 
the nighttime population and 5.5% of the daytime 
population which would be served by the unlimited 
time regional operation sought by the Belleville ap¬ 
plicant reside in Belleville, the remainder residing 
elsewhere in the St. Louis area. With respect to the 
requirement of Section 307(b) that an efficient dis¬ 
tribution of broadcast facUties be achieved, dearly 
the application of WIL is to be preferred. Both Sta¬ 
tion WJLL and the Belleville applicant propose to 
operate in the St. Louis metropolitan district. The 
former proposes a 5 kw unlimited time operation 
serving 1,522,190 persons daytime and 1,244,241 per¬ 
sons at night; the latter proposes a 1 kw unlimited 
time operation serving a maximum of 514,758 persons 
during the day and 208,230 at night. The operation 
proposed by the Belleville applicant would serve less 
than 37.6% of the population of the St. Louis metro¬ 
politan district in the daytime and less than 16.6% 
of such popu lation at night, while the operation of 
Station WIL as proposed would serve 100% of the 
population of the St. Louis metropolitan area daytime 
and 91% of such population at night In view of 
the foregoing considerations, we conclude that the re- 
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quirements of Section 307(b) of a “fair, efficient and 
equitable distribution of radio service” are balanced 
to such an extent that no dear 'preference can be 
made under this Section in favor of one of the two ■■ 
applicants in this proceeding. Hence, we must make 
a choice in this proceeding by a comparison of other 
merits of the two applications before us. (Italics 
supplied). 

Similarly, in The Hampden-Hampshire Corp. (WHYN), r 

4 R. R. 504, 515 (1949), the Commission properly evalu¬ 
ated the regional Class HI proposals for Holyoke and 
Springfield, Massachusetts, the latter being the principal 
city of the metropolitan area, as follows: 

In our determination of which application in this . 

proceeding should be preferred, we must give consid¬ 
eration to §307(b) of the Communications Act of 1934, 
as amended, which requires the distribution of radio 
facilities in a fair, efficient and equitable manner. After 
a careful review of the record and for the reasons 
stated herein, we believe that no clear distinction can 
be made between the applicants on the basis of that 
Section. The proposed service areas of the applicants 
herein now receive substantially the same service 
from existing stations. Hence, no distinction can be 
made between the applicants on the basis of reception 
of standard broadcast service. Both Springfield, 
with a population of 149,554, and Holyoke, with a 
population of 53,750, are a part of the Springfield- 
Holyoke metropolitan district. Springfield has one 
regional station operating with 1 kw power day and 
nigh t, one Class IV station, and a third station, 

WBZA, operating day and night with 1 kw power has 
its transmitter in Springfield though its studio is in 
Boston. Holyoke has only Station WHYN. In view 
of the foregoing, while the requirement of “fair and , 
equitable” distribution of transmission facilities of 
§307(b) may indicate that the Holyoke applicant 
should be preferred, we believe that because of the 
difference in size of the two cities, no clear distinc¬ 
tion can be made between them on the basis of avail¬ 
ability of transmission facilities. With respect to the 
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‘ ‘ efficient ’ ’ use of the frequency involved, we conclude 
that each applicant proposes an efficient use of that 
frequency and each proposes to provide a satisfac¬ 
tory service to the city involved and to the Spring- 
field-Holyoke metropolitan district. We recognize 
that the nighttime service to the metropolitan dis¬ 
trict proposed by each applicant is somewhat less than 
that condoned by our Standards. However, we do not 
consider such service sufficiently inadequate to war¬ 
rant a denial in either case. We are not unmindful 
of the fact that the 5 kw operation proposed by the 
Springfield applicant will provide a daytime service 
to approximately 100,000 more persons than will 
the Holyoke proposal. However, the nighttime popu¬ 
lation which would receive the service of this proposal 
will be approximately 17,000 less than that which 
would receive such service from the Holyoke pro¬ 
posal. The 1 kw power operation at Springfield, the 
alternative proposal, would provide a service day 
and night to populations of 513,646 and 253,429, re¬ 
spectively, whereas the Holyoke proposal would pro¬ 
vide service day and night to populations of 688,163 
and 322,000, respectively. In view of the foregoing, 
we believe that a comparison of the total populations 
to be served is not controlling and that no clear dis¬ 
tinction can be made between the applicants on the 
basis of this factor. Therefore, we must make a 
choice in this proceeding by a comparison of the other 
merits of the two applicants before us. 

The vast difference between the procedural process em¬ 
ployed by the Commission in arriving at its results in the 
St. Louis-Belleville and the Springfield-Holyoke Decisions 
and that employed in the instant Los Angeles-Huntington 
Park Decision is obvious. As pointed out above, in the 
former proceedings, the Commission at least made an 
honest and judicious effort to find distinctions by refer¬ 
ence to the basic facts reported in its findings. No such 
effort was made by the Commission in arriving at its Sec¬ 
tion 307(b) result in this 'proceeding, and, if for no other 
reason, the Decision must be reversed and remanded with 
instructions for it to make that effort. 
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The unlawful, arbitrary, and capricious nature of the 
Commission’s Section 307(b) conclusion in this proceed¬ 
ing can, in the light of the foregoing background discus¬ 
sion, best be illustrated by reference to the simple and 
well-defined formula set out by this Court in Johnston 
Broadcasting Co. v. Federal Communications Commission, 
85 U. S. App. D. C. 40, 46, 175 F. (2d) 351, 357 (1949): 

The progress to a valid conclusion, as long-since estab¬ 
lished by the cases is: to receive the evidence; then 
to make from the evidence findings of basic facts; then 
to make, by inference from the basic facts, findings of 
the ultimate facts which are requisite to decision; then 
to draw a final conclusion by the application of the 
statutory criterion to the ultimate facts. 

Appellant respectfully submits that each and every one 
of the ultimate findings of fact upon which the Commis¬ 
sion predicates its conclusion that “no clear distinction 
on the basis of Section 307(b) can be made between the 
Los Angeles and Huntington Park applicants . . vio¬ 
lates the procedural formula of the Johnston case. 

The Commission has, in effect, made the following ulti¬ 
mate findings insofar as its Section 307(b) conclusion is 
concerned: 

1. A Class II type of frequency is involved in this 
proceeding. 

2. Huntington Park and Los Angeles are contigous, 
neighboring communities. 

3. The two communities of Los Angeles and Hunting- 
ton Park are similar in character. 

4. The two applicants in this proceeding, namely ap¬ 
pellant and Coast Radio Broadcasting Corpora¬ 
tion, propose almost identical broadcast coverage. 

5. There is availability of both broadcast transmis¬ 
sion and broadcast reception services to each of 
the communities. 

Therefore, the Commission concludes, it cannot distin¬ 
guish between Los Angeles and Huntington Park within 


the meaning of Section 307(b) of the Communications 
Act of 1934, as amended, “despite the fact that Hunting- 
ton Park has no broadcast transmission facility of its 
own”. In the first instance, this conclusion falls of its 
own inconsistency, for, clearly, if Huntington Park has 
no broadcast transmission facility, the two communities, 
considering that Los Angeles has twelve such facilities, 
do not have the same availability of “broadcast trans¬ 
mission and reception services”, as the Commission im¬ 
plies that they have. 

The errors committed by the Commission in arriving 
at this conclusion, however, cannot be adequately de¬ 
scribed by simply referring to a mere inconsistency. A 
proper evaluation requires a point-by-point analysis of 
each of the ultimate findings in the light of the Johnston 
case formula and the foregoing background discussion 
concerning the “established criteria of Section 30703)”. 
Such analysis follows: 

(1) The Type of Frequency Involved .—Within the 
meaning of the Johnston formula, the fact that a Class II 
frequency is involved in this proceeding is decidedly more 
“basic” than it is “ultimate”. Giving the Commission 
the benefit of the doubt, however, and assuming it to be 
ultimate, the fact remains that it has no logical or ra¬ 
tional connection with the conclusion reached and is not 
“requisite thereto”. In comparative Section 307(b) pro¬ 
ceedings, the Commission’s concern with the frequency in¬ 
volved, as distinguished from the need therefor, is limited 
to the comparative efficiency of its use. The type of fre¬ 
quency, as long as it can be assigned without doing vio¬ 
lence to the Commission’s allocation plan (see Sections 
3.21 and 3.22 of the Commission’s Buies, pages 46-47 of 
the Appendix to this brief), is in fact immaterial regard¬ 
less of whether the two communities are located in a 
metropolitan area and regardless of whether one of the 
two communities is the principal city of such an area 
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(see pages 13-15, supra). Section 307(b) can only be 
considered pertinent in a proceeding when and if it is 
possible for only one of two applications for broadcast 
stations in separate commnnities to be granted, bnt 
either of which conld be granted if it were not for the 
interference cansed by the other. The Commission, hav¬ 
ing held that Section 307(b) is applicable in the instant 
case, has thns declared that the frequency is available 
for use in both localities and that either appellant’s or 
intervener’s application could be granted if it were not 
for the conflict between them. The Commission cannot 
now contradict its own finding by an attempt to show that 
a Class II frequency is not available for assignment to 
Huntington Park. Actually, there is nothing in the Com¬ 
mission’s Buies, Regulations, or its Engineering Stand¬ 
ards which would make the assignment of a Class II fre¬ 
quency to a suburban community such as Huntington 
Park improper or even undesirable. There are in fact 
many Class II stations presently authorized and operat¬ 
ing in suburban metropolitan cities, five of which are in 
suburban cities of the Washington metropolitan area. 
This Court should not be confused by the improper em¬ 
phasis the Commission places on the fact that a Class II 
frequency is involved in this proceeding. Such a fact has 
never before been considered material in a comparative 
Section 307(b) proceeding and, under the existing state 
of the law, cannot be so considered. The material and 
important factor insofar as the frequency is concerned 
is the comparative efficiency with which it will be used by 
the several applicants, and, even with regard to that fac¬ 
tor, due consideration must be given to the nature and 
extent of the broadcast needs of the several communities. 8 


5 Actually it is not sufficient in a comparative Section 307(b) 
proceeding: for the Commission simply to determine which of the 
several applicants would make the most efficient use of the fre¬ 
quency requested. As pointed out above, the respective broadcast 
needs of the two communities are of paramount importance, and 


The instant Decision is silent as to which of the two pro¬ 
posals in this proceeding would constitute the more ef¬ 
ficient use of the frequency involved If proof of the Com¬ 
mission’s error in this regard is necessary, the Court need 
only consider the extent to which the Commission has had 
to go in explaining its conclusion, for it has even resorted 

the efficient use of the frequency criterion must be applied accord¬ 
ingly. Thus in Baltimore Broadcasting Corp. (WCBM), 3 R. R. 
1807, 1819 (1948), a case involving a Section 307(b) determination 
between Lancaster, Pennsylvania, and Baltimore, Maryland, the 
Commission stated: 

We have given careful consideration to the facts of the limited 
number of services available to the City of Lancaster which 
indicates that Lancaster, rather than Baltimore, should be 
favored under the "fair and equitable” requirements of Section 
307(b). However, in a comparative proceeding such as this, 
unless one of the communities involved has no full time trans¬ 
mission facility or unless there is no primary service to part 
of the proposed service area, we can find no compelling reason 
to justify our sanction of the exceptions to the Standards of 
Good Engineering Practice and resultant inefficient use of the 
frequency which would come about from the proposed Lancaster 
operation. 

Compare the foregoing with the following remarks in Northwestern 
Ohio Broadcasting Corp., 3 R. R. 1945, 1954 (1948): 

A chart purporting to show that the Sky Way Broadcasting 
Corporation would achieve a more efficient use of the frequency 
was submitted at the oral argument of this proceeding, and 
it was contended that the Commission in reaching its deter¬ 
mination based upon Section 307(b) must consider concur¬ 
rently the three bases therein set forth of “fair, efficient, and 
equitable” distribution, and must further accord equal weight 
to each of these criteria. It is evident from our discussion 
herein that we have considered each of the criteria of Section 
307(b); however, there is nothing in the Communications Act, 
our Rules or Regulations, or our policy which requires the 
Commission, in a comparative proceeding such as this, to give 
equal weight to each criterion without regard to the facts of 
each particular case and the substantial compliance of such 
facts with the criteria of this Section when viewed in the 
light of the mandate of the Communications Act, requiring the 
Commission to provide the most widespread and effective 
broadcast service possible to this country. 
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to a misstatement of one of its own prior holdings, namely 
that involving WMAK, Inc., supra, referred to in para¬ 
graph 5 of the Conclusions as “our decision in re Charles 
R. Sague, Cleveland Heights, Ohio, (Docket No. 7175) 
adopted January 9, 1947”. The Commission describes 
its Cleveland-Cleveland Heights Decison as follows: 

In the Cleveland Heights case, we held that vn pro »- 
deeding $ involving the use of Class IV frequencies, 
under the policy of Section 307 (b) of the Communica¬ 
tions Act, public interest would best be served by 
granting, as between mutually exclusive applications 
for stations in the principal city of a metropolitan 
district and in a contiguous neighboring community, 
the application for the contiguous neighboring commu¬ 
nity when such community had no transmission facili¬ 
ties for local expression. (Italics supplied). 

Appellant denies that the Commission held, or intended 
to hold, in the Sague case “that in proceedings involving 
the use of Class IV frequencies” the application for the 
contiguous neighboring community should be preferred 
over that of the principal city in the metropolitan district 
Bather, the Sague case was decided upon its own peculiar 
facts, facts which incidentally are almost identical to the 
facts of the instant case, properly weighed and evaluated 
in the light of the comparative broadcast needs of the two 
cities of Cleveland and Cleveland Heights. It so happened 
that the frequency involved in that proceeding was a Class 
IV frequency, but that fact was not a basis for the de¬ 
cision, and the manner in which the Commission now im¬ 
plies that it was can only be characterized as a tortured 
construction of the decision, colored with benefit of hind¬ 
sight. If the Commission intended to hold in the January 
9, 1947, Sague Decision what it now says it held, appel¬ 
lant submits that it would have said something about it a 
few weeks later when, on February 26, 1947, it issued its 
Newark Broadcasting Corp. Decision, preferring Newark, 
New Jersey, over New York City for a Class III fre- 
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quency; that it would have referred to it on April 9, 1948, 
when it adopted its Central Connecticut Broadcasting Co, 
Decision, preferring New Britain, Connecticut, over Hart¬ 
ford, Connecticut, for a Class HE frequency; and, more 
important, when considered in connection with the facts 
of this case, that it would have mentioned it on May 3, 
1948, when it adopted its WO AX, Inc. Decision, preferring 
Camden, New Jersey, over Philadelphia, Pennsylvania, 
for a Class II frequency. (See discussion at pages 14-15, 
supra). In view of the importance attached to the so- 
called Sague Decision by the Commission, appellant has 
had it reproduced at pages 49-61 of the Appendix to 
this brief in order that the Court may determine for itself 
just what the Commission held therein. Clearly that De¬ 
cision was not predicated on the type of frequency in¬ 
volved, and it is just as clear that the instant case cannot 
be predicated thereon. This Court pointed out in Easton 
Pub. Co. v. Federal Communications Commission, 85 U. S. 
App. D. C., 33, 37, 175 F. (2d) 344, 348 (1949), that' 
“to the people in the immediate community, one power is 
of like value as another, so long as it renders primary 
service. ,, So to the people in Huntington Park, Los 
Angeles, Cleveland, and Cleveland Heights, one frequency 
is of like value as another, so long as it renders primary 
service and so long as they have access to it for purposes 
of local expression. 

(2) Huntington Park and Los Angeles Are Contigu¬ 
ous Neighboring Communities. —According to standard 
dictionary definition, the words “contiguous” and “neigh¬ 
boring” simply mean “near”. Appellant admits that 
Huntington Park and Los Angeles are situated near to 
each other, but it emphatically denies that this geographi¬ 
cal circumstance, in and of itself, has any bearing on the 
comparative broadcast needs of the two communities. In 
short, this fact or ultimate finding is not requisite to a 
Section 307(b) determination within the meaning of the 
Johnston case formula. 
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(3) The Two Comminutes of Los Angeles and Hunt¬ 
ington Park Are Similar in Character. —This ultimate 
finding of fact is neither properly inferred from the basic 
facts reported in the Commission’s Findings of Fact 
nor requisite to the Section 307(b) conclusion reached. 
In the first instance, there is nothing in the Commission’s 
Findings of Fact which tends to indicate that Huntington 
Park is any more similar to Los Angeles than is any in¬ 
corporated suburban city to its principal metropolitan 
city. Be that as it may, it is difficult to understand what 
relationship u similarity” of cities or communites has to 
a determinaiton of their comparative needs for broadcast 
facilities. The criterion of “ similarity” in the abstract, 
as it is used by the Commission in this Decision, can by 
no standard of logic be held meaningful. Similarity can 
only be a factor here if the basic facts of similarity 
establish the proposition that Huntington Park’s broad¬ 
cast needs compare to those of Los Angeles. It is sub¬ 
mitted that not only are there no basic facts in this pro¬ 
ceeding to establish such a proposition, but the basic facts 
clearly establish the contrary, namely, that Huntington 
Park’s broadcast needs differ materially from those of 
Los Angeles. In this connection, the basic facts, particu¬ 
larly those set forth in paragraphs 3, 4, 5, 6, 7, 8, and 29 
of the Findings of Fact (J. A. 17A-19A, 34A), speak for 
themselves. 

(4) The Two Applicants in This Proceeding Propose 
Almost Identical Broadcast Coverage. —Appellant’s par¬ 
ticular objection to this ultimate finding of fact is that it 
has not been properly inferred from the basic facts. An 
extended argument on this proposition is not necessary, 
for the Court need only refer casually to paragraphs 15 
through 19 of the Findings of Fact (J. A. 24A-27A). 
There it will note, among other substantial differences, 
that appellant’s proposed station would serve 214,572 
more persons within its 25 mv/m contour them would the 
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proposed station of Coast Radio Broadcasting Corpora¬ 
tion; 6 491,711 more within its 5 mv/m contour; 418,861 
more within its 2 mv/m contour; and 283,236 more within 
its 0.5 mv/m contour. In addition, the proposed Hunting- 
ton Park station not only would provide satisfactory pri¬ 
mary service to all of Huntington Park and San Antonio 
Township, but would serve 89 percent of the population 
within the entire Los Angeles metropolitan area with, a 
signal intensity of 2 mv/m, as compared with the 82.5 per¬ 
cent of that population which would receive only a 0J> 
mv/m signal from the proposed station of Coast Radio 
Broadcasting Corporation. Clearly, therefore, the Com¬ 
mission cannot justify its ultimate finding in this Decision 
that appellant and Coast Radio Broadcasting Corporation 
propose “almost identical coverage”. 

The Commission cannot ignore a material difference 
between two applicants (or two communities) and 
make findings in respect to selected characteristics 
only. Neither can it base its conclusion upon a se¬ 
lection from among its findings of differences and 
ignore all other findings. It must take into account 
all the characteristics which indicate differences, and 
reach an over-all relative determination upon an 
evaluation of all factors, conflicting in many cases. 
Johnston Broadcasting Co. v. Federal Communica¬ 
tions Commission, sv/gra at 46, 175 F. (2d) at 357. 
(Parenthetical matter supplied). 


•Note, in connection with the Commission's findings that the 
“Southeast District” is heavily industrialized (Paragraph 7 of the 
Findings of Fact) and that the Los Angeles proposal will render 
primary service to only the residential portions of that area (para¬ 
graph 17), the primary service table of the Commission’s Standards 
of Good Engineering Practice Concerning Standard Broadcast Sta¬ 
tions reproduced at page 48 of the Appendix to this biref. Pertinent 
is the remark made by this Court in Courier Post Pub. Co. V. Fed¬ 
eral Communications Commission, 73 U. S. App. D. C. 227, 230, 104 
F. (2d) 213, 216 (1939): “It occurs to us that the business district 
is also entitled to receive radio service . . .” The point is raised 
here, however, only as another indication that the coverages pro¬ 
posed by the two applicants are not “almost identical”. 
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(5) Availability of Broadcast Transmission and Re¬ 
ception Service to Each of the Commimities. —The only- 
meaningful interpretation that can be placed on this ulti¬ 
mate finding of fact is that because Huntington Park has 
'available to it, both for transmission and reception serv¬ 
ices, the many stations in Los Angeles it does not need 
one of its own. Obviously, the Commission is attempting 
to avoid the principal issue in this proceeding for, within 
the meaning of Section 307(b) of the Communications 
Act, Huntington Park should or should not have its first 
i broadcast station depending on how its need therefor 
1 compares with the need of Los Angeles for its thirteenth 
station. True, in a sense, the broadcast stations of Los 
Angeles are available to the residents of Huntington Park 
even for transmission purposes. But then, the stations 
of San Francisco would also be available to them for pur¬ 
poses of expression, as would the stations in Chicago, St. 
Louis, or even New York, if they could get to those places 
to use them. The question is not mere availability but 
rather how available in relation to existing needs. It is 
conceivable, of course, that there are some suburban cities 
so closely allied with their principal metropolitan city, 
or so subservient to it, that they would not need a broad¬ 
cast station of their own. If the Commission believes 
i such to be the case insofar as Huntington Park and Los 
' Angeles are concerned, however, it should have made find¬ 
ings to that effect. In any event, it should have made 
an ultimate finding concerning the comparative needs of 
Huntington Park for its first broadcast station and of Los 
Angeles for its thirteenth. Section 307(b) of the Act 
contemplates much more than mere availability of broad- 
1 cast service. It demands a fair and equitable distribu- 
1 tion of radio facilities among communities, both for trans¬ 
mission and reception purposes, and it is impossible to 
• make such a distribution without first making a careful 
determination of the needs of the communities concerned. 
Had the Commission made proper findings concerning 
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the comparative needs of Los Angeles and Huntington 
Park for the broadcast facilities at issue in this proceed¬ 
ing it could only have concluded that there was a definite 
distinctive difference between the need of Huntington 
Park for its first radio outlet for local expression and 
the need, if indeed there be any at all, of Los Angeles for 
its thirteenth. In Easton Pub. Co. v. Federal ComTnwni- 
cations Commission, supra at 37, 175 F. (2d) at 348, 
this Court stated: 

It would seem clear that if there were no service 
in this area except that coming in from the outside 
to Easton, so that Easton had that service and Allen¬ 
town had none, Allentown should get the new sta¬ 
tion. Likewise, it would seem clear that if Allen¬ 
town had a local station, usable for local expression 
and local news, and Easton had none, Easton should 
get the new station. Those would be conclusions of 
reasonableness, quite apart from scientific demonstra¬ 
tion. 

In view of this simple standard of justice, this Court 
has no alternative but to brand the Commission’s Sec¬ 
tion 307(b) conclusion in this proceeding as unreason¬ 
able, arbitrary, and capricious. 

In a detailed and comprehensive Memorandum Opinion 
and Order in re Newark Broadcasting Corp., 3 R. R. 852 
(1947), reproduced at pages 62-68 of the Appendix to 
this brief, the Commission held, and rightfully so, that 
the principal objective of a Section 307(b) proceeding 
is to determine the comparative broadcast needs of the 
two or more communities whose involvement in such a 
proceding necessitates the application of that section. 
In view of this objective, the Commission must make ulti¬ 
mate findings which reflect the needs of the communities 
involved. It has not done so in the instant proceeding, 
in spite of the existence of appropriate facts, and, because 
it has failed to do so, it has committed legal error. Either 
Section 307(b) is applicable to this proceeding or it is 
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not, and, having initially concluded in paragraph 3 of its 
Conclusions that it is applicable, the Commission must 
follow through and determine the respective broadcast 
needs of the two communities. Until it has determined 
those needs and has weighed and considered them in a 
rational fashion, it cannot legally reach a conclusion that 
“no clear distinction on the basis of Section 307(b) can 
be made between the Los Angeles and Huntington Park 
applicants”. 

In attempting to explain its Section 307(b) conclusion 
in this proceeding, the Commission admits inconsistency, 
for it states in paragraph 14 of its Memorandum Opinion 
and Order denying appellant’s petition for rehearing 
’(J; A. 64A) as follows: 

Thus, in this case we considered that from a stand¬ 
point of the allocation of the Class II frequency here¬ 
in involved, both communities, Los Angeles and Hunt¬ 
ington Park, are a single community, namely, the 
Los Angeles metropolitan district. (Italics supplied). 

What the Commission is now attempting to do by a 
process of legalistic double-talk is to create the fiction 
that Los Angeles and Huntington Park are not, as the 
Decision holds, two communities within the meaning of 
Section 307 (b). In all probability this will be the Com¬ 
mission’s argument before this Court. In the first in¬ 
stance, appellant does not believe that the Court will be 
impressed by this tactic, but that it will insist, as it 
should, that the Commission justify its Section 307(b) 
conclusion in the light of its statement in paragraph 3 
of the Findings of Fact that “first consideration must 
! be given to the comparative needs of Huntington Park 
and Los Angeles for the radio facility here sought . . .”, 
a statement which certainly implies the existence of two 
separate and distinct communities. Furthermore, if Hunt¬ 
ington Park and Los Angeles are, as the Commission now 
says they are, “a single community”, then Section 307(b) 
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has no applicability at all, and the Commission’s conclu¬ 
sion that no clear distinction on the basis of Section 
307(b) can be made between Los Angeles and Huntington 
Park sinks to the level of absurdity. 

Clearly, the instant Decision does not comply with the 
requirements of Section 307(b) of the Communications 
Act. Nor does it follow from the application of the estab¬ 
lished criteria of that Section as the Commission says it 
does. The only such criteria known to appellant are those 
of need for broadcast service and efficient use of the facili¬ 
ties involved, and it was parsuant to those criteria that 
appellant prepared and presented its case. Appellant be¬ 
lieves that the Commission’s Findings of Fact affirma¬ 
tively show that, as between the two cities, Huntington 
Park has a greater need for broadcast transmission facili¬ 
ties to supply its first outlet for local expression and a 
greater need for reception facilities to better serve the 
residents of its heavily industrialized areas and its busi¬ 
ness districts; that appellant would more effectively sup¬ 
ply those needs; 7 and that the facilities involved could 
be at least as efficiently utilized in Huntington Park as in 
Los Angeles. This Court, however, need not concern it¬ 
self with these ultimate questions, the determination of 
which is the responsibilty of the Commission. Bather, 
as is pointed out in the Easton case, the Court can look 
1 ‘at the conclusion found by the Commission merely to 
see that it falls within the perimeter of reason shown 
by the findings.” 


7 Appellant also believes that the Commission should have made 
ultimate findings concerning the composition and character of the 
program proposals of the two applicants in this proceeding, the 
comparative qualities of those programs, and the respective abilities 
of the applicants to meet the community needs in that regard. This 
was the point of reversal in the Easton case, and it is just as appli¬ 
cable here. It is however, secondary since in this Decision the 
Commission even failed to consider the basic problem of need, to 
which the program proposals and the applicants’ abilities must be 
related. 
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The case involves a comparative consideration of 
two commnnities and of two applicants. In the grow¬ 
ing field of radio broadcasting, as more and more 
frequencies become available and more and more mu¬ 
tually exclusive applications are filed, these compara¬ 
tive hearings and judgments assume greater and 
greater importance. It is important that the procedu¬ 
ral essentials for the cases be established, so that the 
Commission may proceed with certainty upon its 
tasks, the courts may perform their review functions 
without unnecessary impediment to the expeditious 
disposition of the cases, and potential applicants for 
licenses and parties to the disputes may know with all 
possible certainty what the applicable rules are. 

• • • • 

The requirement of the statute that the decision 
of the Commission be not arbitrary is as vital in a 
choice between communities or applicants as it is in 
the ascertainment of bare qualifications for a license. 
Indeed, the need for well-founded judgment in a com¬ 
parative consideration may be even greater, from the 
practical point of view, than is such need in a mere 
affirmation of minimum qualities. If an applicant has 
not the bare minimum qualifications for a license, no 
great harm is done by its denial. But a choice be¬ 
tween two well-qualified applicants necessarily means 
a substantial economic denial as well as an economic 
award. And, in respect to competing communiites, 
the award means denial to one as it means advan¬ 
tage to the other. Easton Pub. Co. v. Federal Com¬ 
munications Commission, supra at 35 and 36, 175 F. 
(2d) at 346 and 347. 

When considered in the light of the Commission’s Find¬ 
ings of Fact, the express mandate of Section 307(b) of the 
Communications Act, and the * ‘established criteria” of 
that section, the Commission’s conclusion that “no clear 
distinction on the basis of Section 307(b) can be made be¬ 
tween the Los Angeles and Huntington Park applicants” 
is clearly arbitrary and capricious. 
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2. The Commission Purports to Predicate Its Decision 
on the “Established Criteria of Section 307(b)” Bnt 
Does Not Define or Otherwise Indicate Those Criteria. 

In connection with the points of error discussed here¬ 
tofore, appellant has outlined in detail the established cri¬ 
teria that the Commission has applied, without exception, 
in deciding prior comparative Section 307(b) cases. These 
criteria, namely, the comparative broadcast needs of the 
several communities involved, the respective abilities of 
the applicants to supply that need, and the relative use 
to be made of the facilities in terms of efficiency, are the 
only ones known to appellant. Furthermore, they are the 
only criteria which have been revealed by an exhaustive 
search of not only the Commission’s past decisions but 
of the Court decisions as well. In order, therefore, to 
properly develop its argument to this point, appellant 
has assumed that it was these criteria to which the 
Commission referred in its conclusion “that there are 
no significant distinctions enabling us to choose between 
the applicants in the light of the established criteria of 
Section 307(b).” Actually, however, neither appellant 
nor this Court can be sure that the “established criteria” 
referred to by the Commission are those which appellant 
has discussed above. As a matter of fact, a comparison 
of this Decision, and the procedural process employed 
therein, with other Section 307(b) decisions of the Com¬ 
mission would seem to indicate that other than these so- 
called “established criteria” were used. In any event, 
since the Court cannot tell from reading the Decision 
what criteria the Commission actually did use, reversal 
would appear to be required. 

The Commission has wide powers and discretion, but 
upon appeal the courts must determine whether its 
action was within its statutory authority and ap¬ 
plicable constitutional limitations, and the findings, 
conclusions and decisions must be such that the courts 
can exercise that jurisdiction. Johnston Broadcasting 
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Co. v. Federal Commwiicaiions Commission, 85 U. S. 
App. D. C. 40, 45, 175 F. (2d) 351, 356 (1949), citing 
Color ado-Wyoming Gas Co. v. Federal Power Com¬ 
mission, 324 U. S. 626,65 S. Ct. 850 (1945). 

It is submitted that the Court cannot determine whether 
the Commission’s action in this proceeding was within its 
statutory authority without first making assumptions as 
to the criteria employed by the Commission. In the exer¬ 
cise of its appellate jurisdiction, such assumptions would 
be unwarranted. If for no other reason, therefore, this 
Decision should be reversed and remanded with instruc¬ 
tions for the Commission to specify the criteria upon 
which it has relied. 

3. The Commission Has Predicated Its Conclusion in This 
Proceeding Upon an Earlier, Non-Appealable Decision 
Which Is, Itself, Erroneous and Violative of Section 
307(b) of the Communications Act of 1934, as Amended. 

The Commission, in paragraph 6 of its Conclusions, 
terminates its discussion of the Section 307(b) issues in 
this proceeding by referring to its Decision in Pawtucket 
Broadcasting Co. (WFCI), 4 R. R. 1345 (1949), and in 
paragraph 14 of its Memorandum Opinion and Order 
denying appellant’s petition for rehearing in this pro¬ 
ceeding (J. A. 65A) it states: 

A case similar to the instant one is the Providence- 
Pawtucket proceeding (4 RR 1345), where we, in 
effect, held that Pawtucket stands in relation to Provi¬ 
dence as a suburb thereof, and that since the proposed 
station operated either at Pawtucket or Providence 
would render primary service to the same area, no 
allocation problem existed in the light of Section 
307(b) because, under these circumstances, Provi¬ 
dence and Pawtucket are a single community, namely 
the Providence metropolitan district. 

Appellant believes that a clear understanding of the 
instant Decision is impossible without first considering not 
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only the background of the so-called Prouidence-Paw- 
tucket proceeding, but the Decision adopted therein as 
well. That Decision, therefore, has been reproduced at 
pages 69-80 of the Appendix to this brief. Much of the 
language and many of the principles of the Pawtucket De¬ 
cision have been quoted almost verbatim in the instant 
Decision. In fact, paragraph 2 of the Conclusions of 
the Pawtucket Decision has been used in its entirety. 
Appellant submits that the manner in which the .Com¬ 
mission has used the Pawtucket Decision in arriving at its 
Section 307(b) conclusion in this proceeding requires the 
Court to pass judgment on its legality and applicability. 
In view of the Commission’s reference to the Pawtucket 
proceeding as a “case similar to the instant one”, it would 
seem that the Commission is relying on the doctrine an¬ 
nounced therein as an additional ground for the conclu¬ 
sion reached here. At least there is a strong possibility 
that the Commission, if it is forced to reconsider this 
case pursuant to remand without instructions as to the 
Pawtucket Decision, will base its next decision in this 
proceeding directly on the doctrine announced therein. 
For the best interests of all concerned, such a decision 
should be avoided, and the only assured method of avoid¬ 
ing it is for the Court, at this time, to look into the Paw¬ 
tucket Decision, to determine both the legality of the doc¬ 
trine thereof and its applicability to this proceeding, and 
to appropriately instruct the Commission. See Johnston 
Broadcasting Co. v. Federal Communications Commission, 
supra. Furthermore, as hereinafter pointed out, this is 
the first proceeding in which the Pawtucket doctrine has 
been employed or relied upon to deny an application, and 
appellant, accordingly, has been the first applicant to be 
penalized by it In all of the other Commission Decisions 
in which it has been used, the lone application involved 
has been granted and there has been no occasion for 
appeal. 

Before the Providence-Pawtucket Decision and its rela- 
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tionship to the instant Decision can be discussed intelli¬ 
gently, a further analysis of the Commission’s authority 
under, and its use of, Section 307(b) of the Act is neces¬ 
sary. Until very recently, with but very few, if any, ex¬ 
ceptions, Section 307(b) was employed by the Commission 
only in comparative proceedings involving conflicting ap¬ 
plications for broadcast facilities to be operated in differ¬ 
ent communities. In those cases, as appellant has indi¬ 
cated in connection with the points of error hereinbefore 
discussed, the Commission granted the application, or ap¬ 
plications if more than one of several could be granted, 
which would result in a more fair, efficient, and equitable 
distribution of radio facilities. Such was the Commis¬ 
sion’s concept of its authority when on April 11, 1947, 
it granted without a hearing the application of Coeur 
d’Alene Broadcasting Company for a construction permit 
to increase the power of Station KVNI from 1 kilowatt 
to 5 kilowats, to install a new transmitter and directional 
antenna, and to change the studio and transmitter location 
Jrom Coeur d’Alene, Idaho, to Spokane, Washington. Al¬ 
though the operation of Station KVNI with its new facili¬ 
ties and at its new location would not cause electrical 
interference to Station KFIO, located in Spokane, the 
licensee of that station filed with the Commission a peti¬ 
tion requesting it to reconsider and set aside its action 
granting the KVNI application. Among other things, the 
petition argued that the action of the Commission in grant¬ 
ing the application to move Station KVNI from Coeur 
d’Alene, Idaho, to Spokane, Washington, contravened Sec¬ 
tion 307 (b) of the Communication Act of 1934, as amended, 
in that it involved the removal of the only station in 
Coeur d’Alene and added a sixth station in Spokane. With 
reference to this contention, the Commission, in a Memo¬ 
randum Opinion and Order, stated as follows: 

There is a serious question as to the standing of 
petitioner to raise this contention. However, in any 
event, it is plain that the grant of the application to 
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move Station KVNI does not contravene Section 
307(b), which provides: 

In considering applications for licenses, and mod¬ 
ifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission 
shall make such distribution of licenses, frequen¬ 
cies, hours of operation, and of power among the 
several States and communities as to provide a 
fair, efficient, and equitable distribution of radio 
service to each of the same. (Underscoring sup¬ 
plied) 

The underscored words are the hey to the section, 
and, in the absence of conflicting demands by appli¬ 
cants for different communities, Section 307(b) is no 
bar to the action taken. Thus, the licensee of Station. 
KVNI could, if it had so desired, have relinquished 
its license to operate a station in Coeur d’Alene and 
then have filed an application for a new station to 
operate in Spokane. If it had done so, thus seeking 
its objective in two steps, the inapplicability of Sec¬ 
tion 307 (b) would be obvious. The fact that the li¬ 
censee of Station KVNI sought its objective in one 
step could not change the result as far as the appli¬ 
cability of Section 307(b) is concerned. Hence, wheth¬ 
er or not a grant is made for operation on 1240 kilo¬ 
cycles in Coeur d’Alene, the removal of Station KVNI 
to Spokane does not violate Section 307(b) of the Act. 
Coeur d'Alene Broadcasting Co., 3 R. R. 1337, 1339 
(1947). (Italics supplied). 

Thereafter, on April 15, 1949, the Commission adopted 
the above-referred-to Brovidence-Pawtuchet Decision, the 
only question involved being whether the licensee of Sta¬ 
tion WFCI should be permitted to move the main studio 
of that station from 450 Main Street, Pawtucket, Rhode 
Island, to the Sheraton-Biltmore Hotel, Providence, Rhode 
Island. Concerning Section 307(b) of the Communica¬ 
tions Act, the Commission, using practically the same 
language employed in the instant Decision, concluded as 
follows: 
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Based upon a careful review of the record and con¬ 
sideration of the type of frequency involved in this 
proceeding, of the similar characteristics of Pawtucket 
and Providence, of the contiguous location of the two 
communities, of the availability of broadcast trans¬ 
mission facilities and Ihe fact that the instant pro¬ 
posal involves no change in reception services to each 
of the communities, the Commission believes that 
Section 307(b) of the Communications Act of 1934, 
as amended, is not applicable. 

The obvious implication of this conclusion is that, if some 
other type of frequency was involved, if the two cities 
were not similar in character or were not contiguously 
located, if there was not equal availability of broadcast 
transmission facilities, and if there was some sort of a 
change in the reception services to each of the communi¬ 
ties, Section 307(b) would be applicable. Thus, by indi¬ 
rection, the Commission for the first time made Section 
307(b) applicable to non-comparative proceedings not in¬ 
volving conflicting demands or applications. It did not, 
however, mention the Coeur d'Alene opinion and, to ap¬ 
pellant’s knowledge, has never expressly overruled it or, 
for that matter, since mentioned it, although it has, since 
adopting the Pawtucket Decision, considered several ap¬ 
plications requesting authority to move broadcast stations 
from one city to another. 8 Important to note, however, 


“Actually, there is a serious question as to just how the Com¬ 
mission does stand on this problem. In the Pawtucket case, one 
Commissioner did not participate, and two dissented, one of the 
dissenting Commissioners stating that “Section 307(b) does not 
apply in this proceeding whether or not the cities of Providence 
and Pawtucket are contiguous.” A short time prior to the release 
of the final Pawtucket Decision, the Commission had released its 
Decision in WDZ Broadcasting Company (WDZ), 4 R. R. 302 
(1949), pursuant to which, with two Commissioners not participat¬ 
ing and one dissenting, it authorized the removal of Station WDZ 
from Tuscola, Illinois, to Decatur, Illinois. Without mentioning 
Section 307(b), the majority concluded that a grant of the appli¬ 
cation would result in a more efficient use of the frequency and 
would provide a fair and equitable distribution of radio service 
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is that in all of the Commission’s Decisions on this point 
that have become final the Commission has granted the 
application involved, and there has been no occasion for 
an appeal. Appellant, therefore, has been the first to be 
penalized by the unlawful doctrine of the Pawtucket case, 
and, ironically, its penalty has been occasioned in a com¬ 
parative proceeding in which Section 307(b) is properly 
applicable and in which that section should be controlling. 

Appellant objects to the use of the Pawtucket doctrine 
in support of the instant Decision for several reasons. 
First, appellant believes that the doctrine, itself, even 
when applied to the facts of the Pawtucket proceeding, is 
unlawful in that it ignores and disregards the key clause 
limiting the applicability of Section 307(b) of the Com¬ 
munications Act, namely, the clause “when and insofar 
as there is demand for the same”. This clause, it is 
submitted, prohibits the Commission from attaching ad¬ 
judicatory significance to the section unless it has before 
it conflicting applications for different communities. Fur¬ 
thermore, the doctrine is destructive of the cardinal prin¬ 
ciple that broadcasting, within the meaning of the Com¬ 
munications Act, is a competitive business and should be 
regulated as such. 


to the communities concerned. The dissenting Commissioner in 
the WDZ case argued that an application for change of station 
location was, in effect, two applications in the alternative, one for 
a new license to operate in a new community and the other for 
authority to continue operation at the existing location, and that 
the Commission must in the light of Section 307(b) choose between 
them. See also WCAR, Inc., 5 R. R. 753 (1950), which is patterned 
after the WDZ Decision and in which two Commissioners did not 
participate and two dissented. To add to the confusion, a majority 
of three Commissioners in Grand Haven Broadcasting Co., 4 R. R. 
1313 (1950), in disposing of a related matter, pointed out, “The 
test provided in §307(b) does not come into operation except ‘insofar 
as there is a demand' for frequencies where a conflict in demand 
exists.” 
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The Supreme Court made clear in its opinion in 
Federal Communications Comm’n v. Sanders Bros. 
Radio Station that Congress intended to make broad¬ 
casting a competitive business, and that the usual 
rules relating to the certification of public utilities 
do not apply. It said (309 U. S. at 475, 60 S. Ct. at 
page 697, 84 L. Ed. 869): ‘‘In short, the broadcast- 
field is open to anyone, provided there be an avail¬ 
able frequency over which he can broadcast without 
interference to others, if he shows his competency, 
the adequacy of his equipment, and financial ability 
to make good use of the assigned channel. ,, Under 
that view of the statute, the public interest, conveni¬ 
ence and necessity to which the Act refers are served 
by effective competition among strong competitors. 
Competition, of course, is between broadcasters on 
different frequencies covering the same area. If 
there be only one applicant for a given frequency in 
a given area, the community need for a new station 
and the relative ability, above the minimum require¬ 
ments, of the applicant to render service are imma¬ 
terial. Easton Pvb . Co. v. Federal Communications 
Commission , supra at 35, 175 F. (2d) at 346. 

Effective competition cannot be attained if the Commis¬ 
sion is to be permitted to impose its judgment for the 
judgment of the broadcaster who has decided that his 
station should be moved, whether that judgment be based 
upon considerations of economics or the public interest. 
In this connection, it is submitted that the Congress in¬ 
tended the broadcaster to be the judge of where “de¬ 
mands” for broadcast service exist, believing that, in 
the exercise of his good economic judgment, he would not 
only find the place of the greatest demand but, in so 
finding it, would best serve the public interest within the 
meaning of the Act. Since the Pawtucket Decision ig¬ 
nores this basic concept, it constitutes an unlawful and 
improper precedent, and the Decision in this proceeding, 
insofar as it refers thereto and is based thereon, is in 
error. 

In its Memorandum Opinion and Order denying appel¬ 
lants petition for rehearing (J. A. 65A), the Commission 
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states its view that its Decision in this proceeding is not 
the forerunner of a new trend of decisions which abandon 
its well-establish policy of administering Section 307(b) 
of the Communications Act. Whether or not the instant 
Decision is, itself, a forerunner of a new trend, it is, in 
appellant’s opinion, an improper and unwarranted exten¬ 
sion of the unlawful doctrine announced in the Pawtucket 
Decision, a doctrine which, since it ignores the clause 
“when and insofar as there is demand for the same” in 
Section 307(b) of the Communications Act, comes dan¬ 
gerously close to destroying the competitive aspects of 
radio broadcasting. By means of the instant Decision, 
the doctrine has been injected into comparative cases. 
The next step, it is submitted, will be the application of 
the doctrine to non-comparative proceedings involving ap¬ 
plications for new broadcast facilities, for the power to 
retain service on the basis of need, which power the Com¬ 
mission indicates that it has in the Pawtucket Decision, 
is no different than the power to prevent the establish¬ 
ment of service on the theory that no need exists. Com¬ 
petition, as contemplated by Congress in the Comunica- 
tions Act, by the Supreme Court in Federal Communica- 
tions Commission v. Sanders Bros. Radio Station, 309 
U. S. 470, 60 S. Ct. 693 (1940), and by this Court in 
Easton Pub. Co. v. Federal Communications Commission, 
supra, cannot be expected to survive under such a sys¬ 
tem of broadcast regulation. 

One other reason remains for reversing the instant De¬ 
cision because it is predicated upon and patterned after 
the Pawtucket doctrine. In the Pawtucket proceeding 
there was only one application and one applicant involved, 
and the only parties interested were the licensee of the 
station desiring to change its location and the Commis¬ 
sion. The only direct evidence presented was that intro¬ 
duced by the applicant licensee, who obviously was at¬ 
tempting to build a record which would tend to establish 
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the proposition that there was a complete identity of in¬ 
terest existing between the community in which its station 
was located and the one to which it desired it removed. 
In the instant proceeding, a number of applicants were 
involved, each requesting the same or similar conflicting 
facilities and each introducing into the record pertinent 
evidence to prove the merits of its respective application. 
None of that evidence tends to establish the propositions 
recited in paragraph 6 of the Conclusions to the instant 
Decision, namely, that the programs of the proposed sta¬ 
tion for one of the communities involved are geared to 
meet the needs of the people residing in the other com¬ 
munities, or that the proposed facilities for one com¬ 
munity would be available to the residents of the other 
communities for local self-expression. Actually, the Com¬ 
mission’s own findings of fact clearly establish the con¬ 
trary propositions, namely, that the programs of the pro¬ 
posed Los Angeles station would not be geared to serve 
the needs of Huntington Park residents, and that neither 
the proposed Los Angeles station nor any of the existing 
stations in that city would be suitably available for their 
“local self-expression”. Apparently the Commission be¬ 
lieves that, as a result of the Pawtucket proceeding, it has 
resolved for all time the question concerning the needs of 
the several communities throughout the country for broad¬ 
cast facilities and that it can now ignore the actual facts 
1 of record and decree in every proceeding that the smaller 
suburban community, with its own schools, churches, and 
i civic organizations, receives adequate broadcast service 
from stations located in the principal metropolitan city. 
Appellant disagrees with this concept of broadcast regu¬ 
lation and with this method of administering the Con¬ 
gressional mandate of Section 307(b) of the Communi¬ 
cations Act. It believes that each broadcast applicant, 
and each community which seeks broadcast facilities, is 
entitled to its “day in court”, and it also believes that 
the decision which determines the merits of its applica- 
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tion should be based on its own record rather than on the 
facts and principles established in a proceeding to which 
it was not a party. Appellant submits that, in this par¬ 
ticular proceeding, it has not received a fair decision, but 
that, to the contrary, the Commission has acted arbitrar¬ 
ily, capriciously, and unjustly in basing its Section 307(b) 
conclusion on abstract principles, lifted from an unre¬ 
lated decision, which have no relationship to the facts of 
record in this case. 

A proper decision in any administrative or judicial 
proceeding should be consonant with past decisions and 
should be designed to be helpful and informative in the 
future adjudication of like cases. This is not to say that 
the Commission is bound by the principle of stare decisis , 
but that, in reaching and preparing its decisions, it should 
be guided by a sense of logic and fairness. If distinctions 
or comparisons between decisions and proceedings are to 
be made, then those distinctions and comparisons must 
be based on factors about which not only the Commission 
but all parties and all prospective parties before it have 
a common understanding. In short, the Commission’s 
decisions must be based on facts, and those facts must 
be such that they can be compared and a determination 
logically made as to why one case differs from another or 
why two cases favorably compare. Such is the American 
concept of jurisprudence. It is a simple requirement of 
justice, and it is equally important that it be applied by 
an administrative agency as by a court of law. The bur¬ 
den of meeting this requirement of justice, it is submitted, 
is not achieved by deciding cases on the basis of such 
abstractions as ‘‘ contiguous neighboring communities” 
and * 1 similarity of character”, for they denote many 
things and are impossible of common understanding. To 
sustain this Decision, which, like the Pawtucket Decision, 
sanctions the removal of law from our system of admin¬ 
istrative justice, will, in the future, permit the Commis- 
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sion to dispense broadcast facilities among applicants and 
communities without the necessity of committing its rea¬ 
sons therefor to any rule, regulation, or precedent. Only 
confusion and uncertainty can follow from a decision that 
is so vague and so lacking in clarity and understanding 
as is the Decision in this proceeding. The futility of this 
system of administrative justice without legal reason has 
already been aptly illustrated by the predicament the 
Commission found itself faced with in Belleville News- 
Democrat, 4 E. R. 1043, 1058 (1950), wherein it could only 
conclude : 

The Commission’s Decision in the Huntington Broad¬ 
casting Company case was predicated upon certain 
facts; as pointed out above, the facts are different 
in this proceeding and therefore the Huntington 
Broadcasting Company case can have no application 
here. 

Appellant agrees that the basic, evidentiary facts are dif¬ 
ferent, as they are in each and every case in which the 
Commission must exercise its quasi-judicial functions. 
The important consideration, however, is whether or not 
the legal facts differ, and, in its Belleville News-Democrat 
Decision, the Commission was unable to say that they 
did. In that proceeding, the Commission held that as 
between Belleville and East St. Louis, Illinois, both lo¬ 
cated in the St. Louis metropolitan district, the former 
was to be preferred over the latter within the meaning 
of Section 307(b). Appellant submits that there is no 
real distinction between the instant proceeding and the 
Belleville-East St. Louis proceeding, for, if Los Angeles 
and Huntington Park have equal availability of broadcast 
service, then St Louis, East St. Louis, and Belleville also 
have equal availability of such service; and if the Com¬ 
mission cannot make distinctions in the light of Section 
307(b) in one case, it cannot do so in the other. Appel¬ 
lant submits that it can and must in both cases. 
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CONCLUSION 

For the reasons herein stated, the Decision appealed 
from is unlawful, erroneous, arbitrary, and capricious. 
The case should be reversed and remanded to the Com¬ 
mission with appropriate instructions. 

Respectfully submitted. 

By Vincent B. Welch 
Edwabd F. Kenehan 
Attorneys for Appellant 

Ericson Building 
71014th Street, N. W. 

Washington, D. C. 

October 28,1950 
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APPENDIX 

RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 

Allocation of Facilities 

§3.21 Three classes of standard broadcast channels— 

(a) Clear channel. A clear channel is one on which the 
dominant station or stations render service over wide 
areas and which are cleared of objectionable interference 
within their primary service areas and over all or a sub¬ 
stantial portion of their secondary service areas. 

(b) Regional channel. A regional channel is one on 
which several stations may operate with powers not in 
excess of 5 kilowatts. The primary service area of a 
station operating on any such channel may be limited as 
a consequence of interference to a given field intensity 
contour. 

(c) Local channel. A local channel is one on which 
1 several stations may operate with powers not in excess 

of 250 watts. The primary service area of a station oper¬ 
ating on any such channel may be limited as a consequence 
of interference to a given field intensity contour. 

§ 3.22 Classes and power of standard broadcast stations 
—(a) Class I station. A Class I station is a dominant 
station operating on a clear channel and designed to render 
primary and secondary service over an extended area and 
at relatively long distances. Its primary service area is 
free from objectionable interference from other stations 
on the same and adjacent channels, and its secondary serv¬ 
ice area free from interference except from stations on 
the adjacent channel, and from stations on the same chan- 
1 nel in accordance with the channel designation in §3.25 
1 or in accordance with the Engineering Standards of Allo- 
! cation. The operating power shall be not less than 10 
kilowatts nor more than 50 kilowatts. (Also see § 3.25 
(a) for further power limitation.) 
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(b) Class II station. A Class II station is a secondary 
station which operates on a clear channel (see $ 3.25) and 
is designed to render service over a primary service area 
which is limited by and subject to such interference as may 
be received from Class I stations. A station of this class 
shall operate with power not less than 0.25 kilowatts nor 
more than 50 kilowatts. Whenever necessary a Class II 
station shall use a directional antenna or other means 
to avoid interference with Class I stations and with other 
Class II stations, in accordance with the Engineering 
Standards of Allocation. 

(c) Class m station. A Class HE station is a station 
which operates on a regional channel and is designed to 
render service primarily to a metropolitan district 1 and the 
rural area contiguous thereto. Class HI stations are sub¬ 
divided into two classes. 

(1) Class m-A station. A Class 1H-A station is a 
Class m station which operates with power not less than 
1 kilowatt nor more than 5 kilowatts and the service area 
of which is subject to interference in accordance with the 
Engineering Standards of Allocation. 

(2) Class m-B station. A Class ]H-B station is a 
Class II station which operates with a power not less than 
0.5 kilowatt nor more than 1 kilowatt night and 5 kilowatts 
daytime and the service area of which is subject to inter-, 
ference in accordance with the Enginering Standards of 
Allocation. 

(d) Class IV station. A Class IV station is a station - 
operating on a local channel and designed to render service 
primarily to a city or town and the suburban and rural 
areas contiguous thereto. The power of a station of this 
class shall not be less than 0.1 kilowatt nor more than 0.25 
kilowatt, and its service area is subject to interference in 

accordance with the Engineering Standards of Allocation. 

- 

1 The term "metropolitan district” as used in this paragraph is 
not limited in accordance with the definition given by the Bureau 
of the Census but includes any principal center of population in any 
area 
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STANDARDS OF GOOD ENGINEERING PRACTICE 
CONCERNING STANDARD BROADCAST STATIONS 

(550-1600 kc.) 

• • • • 

The several classes of broadcast stations have in general 
three service areas; namely, primary, secondary, and in¬ 
termittent service areas. Class I stations render service 
to all three service areas. Class II stations render service 
to a primary area but the secondary and intermittent 
service areas may be materially limited or destroyed due 
to interference from other stations depending on the sta¬ 
tion assignments involved. Class III and IV stations usu¬ 
ally have only primary service areas as interference from 
other stations generally prevents any secondary service 
and may limit the intermittent service area. However, 
complete intermittent service may be obtained in many 
cases depending on the station assignments involved. 

The signals necessary to render the different types of 
service are listed below. 

TABLE I.—Primary service 


Field 

intensity 

Area: groundwave 

City business or factory area_ 10 to 50 mv/m 

City residential areas _ 2 to 10 mv/m 


Rural—all areas during winter or 

northern areas during summer_0.1 to 0.5 mv/m 

Rural—southern areas during summer 0.25 to 1.0 mv/m 




In re Applications of B-311 

WMAK, Inc., Cleveland, Ohio; Docket No. 7175, File No. 

B2-P-3994 

Samuel R. Sague, Cleveland, Ohio; Docket No. 7176, File 

No. B2-P-4377 

Cuyahoga Broadcasting Co., Cleveland, Ohio; Docket No. 
7393, File No. B2-P-4468 

Forest City Broadcasting Co., Cleveland, Ohio; Docket 
No. 7585, File No. B2-P-4776 

For Construction Permits 

Appearances 

Charles Wayland on behalf of WMAK, Inc.; Richard 
C. O’Hare on behalf of Samuel R. Sague; Maurice R. 
Barnes on behalf of Cuyahoga Broadcasting Company; 
Eliot C. Lovett on behalf of Forest City Broadcasting 
Company; and Robert Koteen on behalf of the Commission. 

DECISION 

Preliminary Statement 

1. This proceeding arose upon the applications of 
WMAK, Inc., Cuyahoga Broadcasting Company and Forest 
City Broadcasting Company for authority to construct a 
new standard broadcast station at Cleveland, Ohio, and 
the application of Samuel R. Sague for authority to con¬ 
struct such a station at Cleveland Heights, Ohio. Since 
each applicant requests permission to operate on a fre¬ 
quency of 1490 kc, 250 w power, unlimited time, the ap¬ 
plications were designated for a consolidated hearing, held 
on June 24, 25, 26 and 27, 1946, in Cleveland, Ohio, and 
on July 23, 1946, in Washington, D. C., before a presiding 
officer appointed by the Commission. All applicants waived 
their right to file proposed Findings of Fact and Conclu¬ 
sions. On December 11, 1946, the Commission adopted a 
Proposed Decision proposing to grant the application of 
Samuel R. Sague and to deny the applications of WMAK, 
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Inc., the Cuyahoga Broadcasting Company, and Forest 
City Broadcasting Company. No exceptions to this Pro¬ 
posed Decision have been filed. 

Findings of Fact 

In re Cleveland and Cleveland Heights , Ohio 

2. The adjacent cities of Cleveland and Cleveland 
Heights are situated in Cuyahoga County, Ohio, which has 
a population of 1,217,250 and retail sales amounting to 
$506,426,000 (1940 U. S. Census). Cleveland, with a popu¬ 
lation of 878,336, is the largest city in the State of Ohio. 
In addition to being the location of a large number of 
manufacturing and industrial establishments it is also 
an important Lake Erie shipping port. Cleveland Heights, 
lying east of the city limits of Cleveland, but within Cleve¬ 
land’s metropolitan district, is an incorporated city having 
its own government, school system, business areas and 
civic organizations. It has a population of 54,992 persons 
and estimated retail sales of $16,360,000 (1940 Census). 
The centers of the two cities are approximately 5 miles 
apart Lying contiguous to Cleveland Heights and also 
within the metropolitan district of Cleveland are the sepa¬ 
rate municipalities of East Cleveland, Shaker Heights, 
University Heights Village and South Euclid Village. Ac¬ 
cording to the 1940 U. S. Census these cities and towns, 
including Cleveland Heights, have a total population of 
155,992 persons and total retail sales, exclusive of Univer¬ 
sity Heights Village, amounting to approximately $50,- 
366,000. Primary service is presently rendered to the 
area by Cleveland stations WHK, WJW, WGAR and 
WTAM, and to the residential areas in and around Cleve¬ 
land by Station WJR, Detroit, Michigan. In addition, 
during the day, some service is rendered to rural areas 
contiguous to Cleveland by Station WADC, Akron, Ohio, 
and WKBN, Youngstown, Ohio. Each of the above-men¬ 
tioned stations is affiliated with a national network. On 
September 4, 1946, the Commission adopted a proposed 



decision granting a new AM broadcast station in the City 
of Cleveland to an applicant which does not contemplate 
a chain affiliation. There are no standard broadcast sta¬ 
tions located in Cleveland Heights or the suburban cities 
and towns listed above. 

Engineering Facts Pertaining to Applicants 

3. None of the applicants herein has selected a trans¬ 
mitter site for the radio station proposed for Cleveland 
or Cleveland Heights. Accordingly, for the purpose of 
determining approximate coverage, applicants have as¬ 
sumed sites in the business districts of these two cities. 
The station proposed by each of the applicants would 
serve a population of approximately 1,217,000 in an area 
of about 540 sq. miles within the 0.5 mv/m contour during 
the day. At night a population of approximately 875,000 
in an area of about 105 sq. miles would be served within 
the 4.0 mv/m normally protected contour. If located in 
the business district of Cleveland, the proposed station 
would render a primary daytime service to that City, and 
a primary nighttime service to only portions thereof. 
With respect to its coverage of the contiguous communities 
surrounding the City of Cleveland, it appears that it would 
provide a primary daytime service to the residential areas 
of Cleveland Heights and other suburban communities in 
the Cleveland metropolitan district, but not to their busi¬ 
ness districts. Nighttime, the proposed Cleveland station 
would not render a primary service to the business districts 
of Cleveland Heights and some of the nearby towns, and it 
probably would not provide a primary service to their 
residential areas. On the other hand, if the proposed 
station were located in the center of Cleveland Heights, 
its signal would constitute a primary service, both day 
and night, to the business and residential districts in 
Cleveland Heights and some of the communities immedi¬ 
ately adjacent to Cleveland Heights. It would place at 
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least an 11 mv/m signal in East Cleveland, South Euclid, 
University Heights and Shaker Heights. It would furnish 
primary service, however, to only part of the residential 
area of Cleveland and would not provide primary service 
to the business district of that City. 

4. The proposals of any applicant herein would involve 
some slight daytime interference to and from Stations 
WHBC, Canton, Ohio (1480 kc, 5 kw, DA-N), WHEN, 
Marion, Ohio (1490 kc, 250 w, U) and a new station re¬ 
cently authorized in Meadville, Pennsylvania (1490 kc, 250 
w, U). The total population loss to any one of the stations 
proposed herein from all sources would be about 12,000 
persons in an area of about 150 sq. miles. This repre¬ 
sents about 1% of the population and 22% of the area 
within the proposed 0.5 mv/m contour. The interference 
to WHBC, WMRN and the new Meadville, Pennsylvania 
station, from any one of the instant proposals, would in 
no case exceed approximately 2.7% of the population within 
the 0.5 mv/m contour of these stations. The populations 
residing within the interference area receive primary serv¬ 
ice from other radio stations. 

In re Docket Nos. 7175,7393 and 7585 

5. WMAK, Inc. applicant for a station in Cleveland 
in Docket No. 7175, is an Ohia corporation authorized to 
issue 500 shares of common stock (par value $100 per 
share), of which 120 shares have been issued to six stock¬ 
holders. Subscriptions for the remaining 380 shares have 
been made by three of the stockholders. Applicant’s offi¬ 
cers, directors and stockholders (all U. S. citizens) are at 
follows: 
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Stock 
Sub- Per- 
Skares scrip- cent- 


Name and Residence 

Office Owned tions 

age 

Chester E. Daly 

President & 

50 

130 

36% 

Buffalo, New York 

Director 




Terrence 0. Kennedy 

Vice President ' 

10 

40 

10% 

Shaker Heights, 0. 

& Director 




James A. Butler 

Secretary-Treas. 

30 

210 

48% 

Cleveland, Ohio 

& Director 

■* 



Thomas Coughlin 

Director 

10 

— 

2% 

Cleveland, Ohio 
Edward T. Butler, Jr. 

Director 

10 


2% 

Cleveland Heights, 0. 




Ralph S. Geddes 
Shaker Heights, 0. 

Director 

10 

— 

2% 


120 

380 

100% 



6. Mr. Daly, as noted above, is a resident of Buffalo, 
New York. He is sales executive of Station WBEN, 
Buffalo. In the event of a grant he would resign his 
position with WBEN, move to Cleveland, and devote his 
entire time as station manager. The other stockholders 
are long-time residents of the Cleveland area and are 
active in community affairs. Mr. Kennedy is an electrical 
engineer, and until 1945, when he retired, he was manager 
of the Ohio Public Service Company. Mr. James A. Butler 
and his brother, Edward T. Butler, Jr. are Cleveland 
attorneys. Mr. Ralph S. Geddes is executive head of 
several management and industrial companies. Thomas 
Coughlin is President of the Morris Plan Bank of Cleve¬ 
land. Each of the foregoing are directors in the applicant 
corporation and propose to devote as much time as neces¬ 
sary to the affairs of the station in such capacity, with 
particular emphasis upon such station affairs as come 
within the scope of their previous business and civic ex¬ 
perience. 
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7. Cuyahoga Broadcasting Company also an applicant 
for a Cleveland station in Docket No. 7393, is an Ohio 
corporation, authorized to issue 500 shares of common 
stock ($100 par value), of which 7 shares have been issued 
and 393 have been subscribed. The remaining 100 shares 
of stock will be purchased by existing stockholders on a 
pro rata basis. Its officers, directors, stockholders and 
subscribers (all U. S. citizens) are as follows: 

Shares Per- 
Shares Sub- cent- 

Name and Residence Office Owned scribed age 


Edward J. Schweid 

President & 

1 

59 

15% 

Shaker Heights, O. 

Director 


• 


Robert M. Kilgore 

Vice President & 

1 

79 

20% 

Beckley, West Va. 

Director 




Ray D. Peo 

Vice President & 

1 

39 

10% 

Cleveland, Ohio 

Director 




Howard L. Chemoff 

Secretary-Treas¬ 

1 

99 

25% 

Charleston, West Va 

urer & Director 



■ * : : 

Daniel E. Morgan 

mmmm 

1 

39 

10% 

Cleveland, Ohio 
Norma Wulff 


1 

39 

10% 

Cleveland, Ohio 

... - 




Roger A. Zucker 

Director 

1 

39 

10% 

Cleveland, Ohio 


7 

393 

90% 

8. All of the foregoing stockholders 

with 

the 

excep- 


tion of Mr. Cheraoff and Mr. Kilgore, have been long-time 
residents of Cleveland or its suburbs. Mr. Chemoff was 
bom in Cleveland, educated there, and lived there until 
1928. Mr. Chemoff is presently the Managing Director 
of the West Virginia Network which position he has held 
since 1938. He is also a one-third owner of the Marietta 
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Broadcasting Company (WMOA), Marietta, Ohio; the re¬ 
maining two-thirds of this station is owned by his wife 
and sister. Mr. Chemoff has received several commenda¬ 
tions for distinguished program service during his em¬ 
ployment -with the West Virginia Network. In the event 
of a grant to this applicant, Mr. Chemoff would move to 
Cleveland and devote his full time to the station as its 
manager. Mr. Kilgore is the proposed Chief Engineer. 
He is a veteran of World War II and recently returned 
from service in the Philippines. At the present time he 
is a fourth year student at Georgetown University, Wash¬ 
ington, D. C., majoring in physics. Mr. Schweid and Mr. 
Zucker are associated in the practice of law in the City 
of Cleveland. Mr. Peo is an official of Autocar Company. 
Mr. Morgan is Judge of the Court of Appeals, 8th Ohio 
District Mrs. Wulff is President of the Cleveland Board 
of Education. All of the aforementioned Cleveland resi¬ 
dents are active in civic affairs there. 

9. Forest City Broadcasting Company, likewise an ap¬ 
plicant for a station in Cleveland in Docket No. 7585, is 
an Ohio corporation, authorized to issue 250 shares of 4% 
cumulative preferred stock ($100 par value per share) and 
500 shares of common stock (no par value). All of the 
authorized stock has been issued. Applicant’s officers, 
directors and stockholders (all. U. S. citizens) are as fol¬ 
lows: 


Tj&J 

■ L . 
v-vh ~ 



Preferred Common 
Stock Stock 


Per- Per¬ 
cent- cent- 

Name & Residence _ Office _ Shares a ge Shares age 

Velma Hausner President & None None 


Hollywood, Calif. 
William D. Gorton 

Director 

Vice Presiden t 

13 

5% 

25 

5% 

Lakewood, Ohio 

Gene C. Hutchinson 

& Director 
Vice President 

12 

5% 

25 

5% 

Lakewood, Ohio 
Leonard H. Davis 

& Director 
Secretary & 

25 

10% 

50 

10% 

Rocky River, Ohio 

J. C. LaFever 

Director 
Treasurer & 

25 

10% 

50 

10% 

Rocky River, Ohio 
Francis H. Allan 

Director 

25 

10% 

55 

11% 

Kansas City, Mo. 

Thomas C. Allan 

.... 

25 

10% 

45 

9% 

Cleveland, Ohio 

Betty P. Grossman 

.... 

25 

10% 

50 

10% 

Lakewood, Ohio 

Harry C. Hess 

.... 

25 

10% 

50 

10% 

Hollywood, Calif. 

Marguerite W. Potts, 

.... 

25 

10% 

50 

10% 

Cleveland Heights, 

Ohio 

Jesse T. Smith 

.... 

25 

10% 

50 

10% 

Shaker Heights, Ohio 

Dorothy B. Sharp 

.... 

25 

10% 

50 

10% 


Shaker Heights, Ohio - : - 

250 100% 500 100% 

10. In accordance with a trust agreement between the 
applicant corporation and Miss Velma Hausner, each stock¬ 
holder deposited with the Secretary of the corporation, 
receipt for 245 shares or approximately one-half of their 
respective shares of common stock, which are to be deliv- 
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ered to Miss Hausner upon fulfillment of the following 
conditions: (1) The redemption by the applicant corpora¬ 
tion of all of the preferred stock at par value plus interest, 
and (2) satisfactory performance by Miss Hausner up to 
the time of such redemption of her employment contract 
with the corporation covering a three-year period. Upon 
fulfillment of such conditions, Miss Hausner would own 
49% of the common stock of the applicant; the remaining 
51% would be divided among its eleven existing stock¬ 
holders. 

11. All of the applicant’s officers and directors, with 
the exception of Miss Hausner, are long-time residents 
of the Cleveland area. Miss Hausner was bom in Cleve¬ 
land and educated there. She left Cleveland in 1929 and 
since then has resided in New York City, Chicago, and 
Hollywood, California. She has spent the last ten years 
in California and returned to Cleveland in May 1946 in 
order to devote full time to this application. For the past 
14 years, she has been employed by Mr. Chester Lauck 
and Mr. Norris Goff (professionally known as Lum and 
Abner, radio and motion picture artists), in the capacity 
of Executive Secretary and General Business Manager. 
She is the proposed General Manager of applicant’s sta¬ 
tion and would devote full time thereto. Mr. Gorton is 
in the general insurance business. Mr. Hutchinson is in 
the transportation and shipping business. Leonard H. 
David is a Cleveland attorney. Mr. LaFever is a partner 
of the Automatic Canteen Company. The foregoing per¬ 
sons will serve as directors in the formulation of station 
policy; the remaining persons, being stockholders only, 
will not participate in station operation. 

12. Each Cleveland applicant has sufficient funds to 
construct and operate the station proposed. Each such 
applicant proposes a diversified program structure includ¬ 
ing cultural, religious, entertainment, news, sports, fra¬ 
ternal and civic programs. Each applicant stresses its 
intention to permit ample time for local programs and to 
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develop local talent for its programs as much as possible. 
However, such programs are adapted to the needs of the 
City of Cleveland, and no particular attempt has been 
made to program the station for the benefit of the Cleve¬ 
land suburbs. 

In re Samuel R. Sague (Docket No. 7176) 

13. Samuel K. Sague, U. S. citizen, is a resident of 
Wade Park, a suburb of Cleveland. He was born in 
East Cleveland in 1909 and until 1940 resided contin¬ 
uously in the East Cleveland area. Prior to 1940, 
Mr. Sague was President and a stockholder of the 
Savage Printing Company and of the Interstate Aero¬ 
nautical Corporation, respectively. Upon the liqui¬ 
dation of these companies, Mr. Sague entered the radio 
field as a student announcer at WJW, Akron. During 
the period of 1940-1945, he worked at eight radio stations 
and his experience includes positions of director of con¬ 
tinuity, program writer and producer, accounting execu¬ 
tive, and program director. In December 1945, he re¬ 
signed his position as Program Director of WMOH, Ham¬ 
ilton, Ohio, in order to return to Cleveland Heights and 
to devote full time to this application. In the event of a 
grant of this application, he will devote his full time to 
the station as its manager. 

14. Mr. Sague is a permittee of a Class A FM station 
conditionally granted for Cleveland Heights on Septem¬ 
ber 19, 1946. Cost of construction is estimated at ap¬ 
proximately $27,500 for both AM and FM; approximately 
$19,503.52 for AM, approximately $8,000 for FM, and 
an additional $7,000 for legal and engineering fees. Under 
the terms of a trust agreement dated July 7, 1916, Mr. 
Sague is beneficiary of a $100,000 trust fund, the terms 
of which provide that he may draw an aggregate of not 
more than 50% of the principal for business investment 
purposes. In accordance with this agreement, the Cleve¬ 
land Trust Company, as trustee, has made $50,000 avail¬ 
able to Mr. Sague in the event the Commission grants this 
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application. In addition, Mr. Sague will receive an in¬ 
come from this trust of approximately $4,000 per year. 
The applicant’s balance sheet as of June 26, 1946, shows 
the following assets: Cash on hand, $5,241; Government 
Bonds, $1,000; Household and Personal Effects, $10,000. 

15. With respect to programs for the proposed sta¬ 
tion, applicant proposes to develop a local community 
station for Cleveland Heights and contiguous cities there¬ 
to, and has no intention of ever attempting to move this 
station to the City of Cleveland. Studios will be located 
in Cleveland Heights and remote lines will be installed 
to the civic centers of the nearby communities. The 
Mayor of Cleveland Heights, the City Manager of East 
Cleveland, and the Mayor of Shaker Heights testified as 
to the need for a local station at Cleveland Heights which 
would serve the respective communities. They further 
testified that Mr. Sague was the only applicant in this 
proceeding who had offered sustaining time to them. In 
addition, Mr. Sague has offered time on the station to 
civic, educational, religious, cultural and other community 
groups. In order to carry such sustaining programs, 28% 
of all operating time has been reserved for that purpose 
and additional time will be provided if there are public 
service programs of value to be presented to the com¬ 
munities. Local news of all surrounding suburbs will be 
emphasized in all news broadcasts. Approximately 60- 
72% of the station time will be devoted to commercial 
programs. 32% of the time will be used for live talent 

Conclusions 

1. The applicants in this proceeding request authority 
to establish new standard broadcast stations in Cleveland 
and Cleveland Heights, Ohio, using the frequency 1490 
kc with power of 250 w, unlimited time. In view of the 
fact that the simultaneous operation of any two of the 
stations proposed would result in mutually destructive 
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interference, only one can be granted. Hence, the Com¬ 
mission is called upon to decide which one, if any, would 
best serve the public interest, convenience, and necessity. 

2. Upon careful consideration of the entire record, the 
Commission is of the opinion that the application of Sam¬ 
uel Sague for a new station in Cleveland Heights is to 
be preferred since a grant thereof would tend toward a 
more fair, efficient and equitable distribution of radio fre¬ 
quencies among the several communities (Section 307(b) 
of the Communications Act of 1934, as amended). The 
other applicants in this proceeding propose to locate 
their stations in the City of Cleveland, Ohio. This City 
already has four standard broadcast stations and will 
receive a fifth station on the basis of a recent proposed 
decision of the Commission. On the other hand, Cleveland 
Heights, which has a population of approximately 55,000 
and is a distinct and separate municipality, has no radio 
station at the present time. The station proposed by Mr. 
Sague would afford it a medium for local radio expres¬ 
sion. Mr. Sague has proposed a program service de¬ 
signed to meet the needs of Cleveland Heights and ad¬ 
joining communities such as East Cleveland, Shaker 
Heights, University Heights, and South Euclid, which 
have a total population of approximately 150,000 persons 
but have no local radio station. The Commission is par¬ 
ticularly impressed as to the need for a local radio sta¬ 
tion in Cleveland Heights and such other communities as 
testified to by several representative witnesses from the 
area. These communities would receive at least an 11 
millivolt signal from the proposed station at Cleveland 
Heights. Although a number of existing stations render 
a primary signal to these various cities and towns, none 
of them offers a program service of particular local in¬ 
terest to them. Nor do the other applicants in this pro¬ 
ceeding proposing a Cleveland station intend to program 
their stations with features of direct appeal to Cleveland 
Heights or the aforementioned suburbs of Cleveland. 


.v 



61 


Moreover, such programs which they might offer of ap¬ 
peal to such communities would have small listener value 
because of the signal which a station in Cleveland, Ohio, 
on 1490 kc with power of 250 w would have, particularly 
nighttime, in such communities. 

3. Samuel R. Sague is legally, technically and finan¬ 
cially qualified to construct and operate his proposed sta¬ 
tion. 

4. Public interest, convenience would best be served 
by the granting of the Commission of the application of 
Samuel R. Sague, and accordingly, that application should 
be granted. Since the applications of WMAK, Inc^ the 
Cuyahoga Broadcasting Company, and Forest City Broad¬ 
casting Company are mutually exclusive with the applica¬ 
tion proposed to be granted herewith, they must be de¬ 
nied. 

5. It is therefore ordered this 6th day of January, 
1947, that the application of Samuel R. Sague be, and 
the same is hereby granted subject to the condition that 
the applicant will within sixty days from the date of this 
action file an application for modification of permit with 
the Commission specifying a transmitter site and antenna 
system meeting the requirements of the Commission’s 
Standards of Good Engineering Practice. Sections 3.55(b) 
and 3.60 of the Commission’s Rules and Regulations are 
hereby waived pending availability of approved monitors. 
It is further ordered that the applications of "WMAK, 
Inc., the Cuyahoga Broadcasting Company and Forest 
City Broadcasting Company be, and the same are hereby 
denied. 

Released: January 9,1947. 




In re Applications of B-314 

Newark Broadcasting Coup. (New), Newark, New Jersey; 

Docket No. 6190, File No. Bl-P-3249 
Donald Flamm (New), New York, New York; Docket No. 

6790, File No. Bl-P-4056 

The Metropolitan B/casting Service (New), New York, 
New York; Docket No. 6791, File No. Bl-P-4099 
Wage, Inc. (Wage), Syracuse, New York; Docket No. 

6792, File No. Bl-P-4098 

WCAX Broadcasting Corp. (WCAX), Burlington, Ver¬ 
mont; Docket No. 6793, File No. Bl-P-3961 
For Construction Permits 

MEMORANDUM OPINION AND ORDER 

By the Commission: 

We have before us two petitions for rehearing, one filed 
on March 13, 1947 by Metropolitan Broadcasting Service, 
New York, N. Y. and the second filed on March 19, 1947 
by Donald Flamm, New York, N. Y. Both petitions are 
directed against the Commission’s decision of February 
26, 1947, 1 granting the above-entitled application of New¬ 
ark Broadcasting Corporation to construct a new standard 
broadcast station in Newark, New Jersey, to operate on 
the frequency 620 kilocycles with 5 kilowatts power, un¬ 
limited time, using a directional antenna, and denying 
the above-entitled mutually exclusive applications of pe¬ 
titioners for use of the same facilities in New York City, 
New York. An opposition to the applications for rehear¬ 
ing was filed by the Newark Broadcasting Corporation on 
March 24,1947. 

The applications for rehearing are based on three sep¬ 
arate arguments; that the decision is based on a miscon¬ 
ception of the facts of the record and is contrary to the 
facts; that the Commission’s decision was based upon an 


1 Released February 28, 1947. 
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erroneous conception of the law, and specifically on a 
misconception of Section 307(b) of the Communications 
Act of 1934, as amended; and finally that the Commis¬ 
sion’s conclusions that Section 307(b) requires that the 
available grant be made to the Newark rather than to one 
of the New York City applicants, is not based on ade¬ 
quate findings. 

With respect to the contention that the decision is con¬ 
trary to the facts, it is sufficient to say that no specifica¬ 
tions of error have been set out in the petitions as re¬ 
quired by Section 1.390(e) of the Commission’s Rules and 
Regulations which requires that ‘ 1 such petition shall state 
with particularity in what respect the decision, order or 
requirement, or any matter determined therein, is claimed 
to be unjust, unwarranted, or erroneous, and with respect 
to any finding of fact must specify the pages of the record 
relied upon.” While the proposed decision in this case 
is identical in all material respects with the final decision 
adopted on February 26,1946, neither petitioner has made 
reference to any alleged misstatement in the findings in 
either their exceptions to the proposed decision or in oral 
argument before the Commission, with the exception of 
the statements in paragraph 16 of the Findings of Fact 
and paragraph 3 of the conclusions that Newark has two 
AM stations “at the present time”. This objection is 
based on the fact that the Commission has authorized 
station WBYN, Brooklyn, N. Y., to move to Newark. This 
authorization was granted after the proposed decision in 
the existing case, and the new Newark station (which will 
be known as WNJR) is not yet on the air. The potential 
existence of this third Newark station was, however, called 
to the Commission’s attention by the present petitioners 
on oral argument. We have given this factor our careful 
consideration, but we have concluded, in the light of the 
considerations discussed below, that even with the addi¬ 
tional station in Newark the needs for a new station lo¬ 
cated in the Newark area and serving the particular in- 
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terests of that area, far outweigh any need of New York 
City for a new standard broadcast station. 

Petitioners have grounded their major contentions on 
Section 307(b) of the Communications Act; the claim is 
made both that we have misinterpreted the meaning of 
the provision, and that to the extent that we may have 
correctly construed the law, we have based our conclu¬ 
sions on inadequate findings of facts. The argument ap¬ 
parently is that Section 397(b) (sic) requires the Commis¬ 
sion to make distribution of licenses among the several 
States and communities so as to provide a fair, efficient and 
equitable distribution of radio service, that radio service 
refers to radio reception only and does not include trans¬ 
mission, and that since the Newark area receives reception 
from nearly all of the New York stations, some of which 
actually have their transmitter sites in New Jersey, no 
basis for the preference of the Newark application over 
the New York applications can be grounded on Section 
307(b). The history of the Communications Act, how¬ 
ever, makes clear that petitioners 1 interpretation of the 
section is erroneous and that radio service in fact refers 
to transmission as well as reception, and includes consid¬ 
eration of the sources from which the programs are re¬ 
ceived, as well as number of stations which can be heard. 
The present language of Section 307(b), as amended in 
1936, requires the Commission in licensing proceedings 
to make such distribution of licensee (sic) among the vari¬ 
ous States and communities as will “provide a fair, effi¬ 
cient and equitable distribution of radio service to each,”— 
the same language as appeared in Section 9 of the original 
Federal Radio Act of 1937 (sic). But while the present 
section no longer contains the definition of such “service” 
as pertaining to both “transmission and reception” which 
was included in the so-called Davis amendment to the 
Radio Act and which became part of the original Section 
307 (b) of the Communications Act of 1934, it is clear that 
this language in the Davis Amendment which dispelled 
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the previous ambiguities as to the meaning of the term 
“radio service” in the Radio Act, serves equally to clarify 
the meaning of the identical phrase in the present Section 
307(b). As the history of the repeal of the Davis Amend¬ 
ment makes clear, Congress intended only to eliminate 
the impractical mechanical device which had been set up 
for achieving such equality, leaving it to the discretion 
of the Commission to achieve equality on a case-to-case 
basis as a matter of its sound judgment and in the light 
of the relevant factors. 1 


1 The “Davis Amendment”, which was carried over from the 
Federal Radio Act, to which it was appended in 1928 (45 Stat. 373) 
was set forth in Sections 302 and 307(b) of the original Commu¬ 
nications Act of 1934 (48 Stat. 1081, 1084). It established five 
zones throughout the United States and required the Commission, 
with certain minor exceptions, to maintain an equal allocation of 
broadcast licenses, frequencies, power, etc. between the various 
zones and between the states in each zone according to their 
population to insure “equality of radio broadcasting service, both of 
transmission and of reception.” The specific definition of radio 
service to include transmission as well as reception had been in¬ 
serted in the Radio Act in 1928 at the time of the original passage 
of the Davis Amendment because, as Representative (now Senator) 
White stated, “It had been urged that broadcasting service meant 
simply reception. Now in order to bring about complete clarity we 
wrote in that this equality should consist both of transmission and 
reception.” 69 Cong. Rec. 5120. 

The Davis Amendment, however, soon proved to be impractical 
of enforcement. The mechanical rules designed to enforce geo¬ 
graphic equality, led instead, due in part to the excessive size of 
the zones, to an increased concentration of stations in the heavily 
populated seaboard areas, and a consequent limitation of the num¬ 
ber of stations serving the various rural and western areas of the 
country that the amendment had been designed to protect. More¬ 
over, the rigid rules required by the amendment seriously restricted 
the optimum utilization of the available frequencies. These facts 
led first to the exemption from the zoning requirements of stations 
with a power of 100 watts or less, and finally in 1936 to the repeal 
of the “Davis Amendment and the adoption of a revised Section 
307(b), which in effect, reenacted the pre-Davis Amendment pro¬ 
visions of the Radio Act of 1927. 
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Of course, the equitable distribution of radio service 
is not determined by the relative distribution of the trans¬ 
mitter sites of the stations alone. In determining to 
which of two or more communities should be granted par¬ 
ticular facilities not available to both, the proper test 
must be which of the several communities is in greatest 
need of the additional service which the new station would 
make available. Where determinations of this type must 
be made, it is no argument, if the communities are in fact 
different and have separate interests and requirements, 
to point out that one community is able to receive all or 
most of the programs broadcast by stations located in 
and serving the particular interests of the other com¬ 
munity. Except in the case of communities which other¬ 
wise receive no usable signal or an insufficient number of 
such signals, the mere quantity of stations whose pro¬ 
grams can be heard in a given area is irrelevant to the 
question of whether, on a comparative basis, the com¬ 
munity interests of that area are better or less well served 
than those of some other community. Thus, in the in¬ 
stant case, the choice between the Newark and New York 
applicants under Section 307(b) rested not on the pro¬ 
posed sites of the transmitters (for the transmitter site 
of at least one of the proposed ‘‘New York” stations was 
to be located in the Newark area), but, rather, the Com¬ 
mission^ belief, as expressed in its opinion, that in view 
of the existence of 16 existing stations licensed to serve 
the interest of New York as contrasted with the two (or 
three, counting the proposed operation of station WNJR) 
stations serving the separate and distinct needs of Newark 
and Essex County, the Newark community was in greater 
need of additional service than New York. 

Turning to the facts in this case and reviewing our 
findings we believe that they amply support our decision. 
This is a regional frequency, available for an assignment 
either in New York City or Newark. The question is 
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obviously where can it best be utilized, and the findings 
clearly indicate that the answer to that question must be 
in favor of Newark. 

New York has 16 AM stations licensed to serve its in¬ 
terests; Newark has three, of which one, WHBI, is on 
a time-sharing basis with WOV, New York City, under 
which it operates one-seventh of the time, and WOV, six- 
sevenths. While admittedly a city of the size and varie¬ 
gated interests of New York requires more stations to 
give adequate service to its population than does Newark, 
it is clear that in the existing situation, New York has a 
substantial advantage. Petitioners have urged that a 
proper decision based on Section 307(b) of the Commu¬ 
nications Act requires us to review the nature of the pro¬ 
gram service of each New York station, and they have 
further asserted that the fact that according to their clas¬ 
sification all but five of the New York stations, either 
render more or less specialized service to one or more 
particular groups within the New York City area or are 
key stations in national network organizations, eliminates 
them from consideration as stations serving New York 
City. Therefore, they contend the Commission’s compari¬ 
son of 16 New York stations as contrasted with the 3 
existing Newark stations is misleading. But all 16 of the 
New York stations whether network, foreign language, 
religious, locality or municipal in their principal em¬ 
phasis, are licensed to serve the interests of the popula¬ 
tion in the New York City area or some segment of it. 
And even under the petitioner’s classification of the New 
York stations it is clear that the particular segments of 
the population they purport to serve are an integral part 
of the New York City area rather than Newark or Essex 
County. If, in fact, one or more of such stations are not 
serving the needs of the New York area, that might ap¬ 
propriately be the subject of inquiry in other proceedings 
before the Commission, but it is not, itself, a reason for 
making another assignment to New York City in prefer- 
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station and the percentage of such programs originating 
in the City of Pawtucket. The record was closed March 
30, 1948. The applicant was not requested to file pro¬ 
posed findings but nevertheless did so. On March 11, 
1949, the Commission adopted a Proposed Decision pro¬ 
posing to grant the application. No exceptions to the 
Proposed Decision have been filed. 

Findings of Fact 

2. The City of Pawtucket, where the main studios of 
Station WFCI are now located, has a population of 75,797; 
the City of Providence, the principal city of the Provi¬ 
dence Metropolitan District, where the applicant desires 
to move its main studios, has a population of 253,504; and 
the Providence Metropolitan District, in which both of 
these cities are located, has a population of 711,550, ac¬ 
cording to the 1940 United States Census. 

3. Pawtucket and Providence are contiguous to each 
other and the distance from the center of Pawtucket to 
the center of Providence by land line is four miles and 
by air line is about 3.2 miles. Politically, the two cities 
are separate units. Their civic activities are not always 
separate, however. For instance, in order to cut down 
administration costs, the Community Chest is operated 
out of Providence with a Pawtucket Division. All speak¬ 
ing and campaigning for the Community Chest is cleared 
out of the central office in Providence but Pawtucket citi¬ 
zens actively participate in solicitation of funds. Never¬ 
theless, there is a good deal of rivalry between Pawtucket 
and Providence. Pawtucket has its separate telephone 
directory, thereby increasing by two cents per call the 
cost of telephone service to its residents. In other words, 
Pawtucket residents pay two cents per telephone call more 
for calls they make out of Pawtucket than do residents 
of Providence, East Providence and Cranston for calls 
which they make out of those respective cities. The Paw¬ 
tucket Chamber of Commerce has opposed the merging 
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of the Pawtucket telephone directory with that of Provi¬ 
dence for fear that Pawtucket would be engulfed by Provi¬ 
dence and thereby lose its individual identity. 

4. Providence and Pawtucket are manufacturing and 
industrial centers. Pawtucket manufactures primarily 
textiles, machine tools and jewelry. Providence manu¬ 
factures primarily jewelry and machine tools. Brown and 
Sharp, one of the largest machine tool manufacturing 
companies in the United States, is located in Providence. 
As of the United States Census for 1939, Pawtucket had 
1,169 retail stores whose total yearly sales were $36,185,- 
000, and Providence had 4,010 retail stores whose total 
yearly sales were $131,847,000. 

5. Mr. Frank F. Crook, the majority stockholder, treas¬ 
urer and a director of the WFCI licensee corporation, 
is a director of the Pawtucket Chamber of Commerce. With 
the understanding that it is the intention and purpose of 
the licensee of Station WFCI to give to Pawtucket as 
good a service as it has in the past, the Chamber of Com¬ 
merce has no objection to the move of Station WFCI. 

6. WFCI is the only standard broadcast station in 
Pawtucket. 1 Located in Providence are Stations WEAN 
(790 kc-5 kw -U MBS); WPRO (630 kc-5 kw-U- 
CBS); WJAR (920 kc-5 kw-U-NBC); WHIM (1110 
kc -1 kw - daytime only); WNAF (1290 kc - 500 w - daytime 
only); and WRIB (1220 kc - 250 w - daytime only). 

7. Station WFCI uses a directional antenna at all 
times and maintains the same pattern both day and night 
ht serves an interference-free area at night to its approxi¬ 
mate 6 mv/m contour. This contour, which encompasses 
all of the city of Pawtucket and in excess of 90% of the 
area of the city of Providence, embraces an area of 108 
square miles and a population of 431,013, which constitute 

1 At the date of the hearing there was pending an application for 
authority to construct a new station in Pawtucket for operation 
on 1380 kc, 500 watts power, daytime only (Docket No. 8726). That 
application was granted August 13, 1948. 


21.4% of the Providence metropolitan area, and 60.5% 
of the population within the Providence Metropolitan 
District. In the daytime, the 5 mv/m contour of Station 
WFCI, which includes all of the cities of Providence and 
Pawtucket, encompasses an area of 138.2 square miles 
and a population of 444,986, which are respectively 27.4% 
of the Providence metropolitan area, and 62.5% of the 
population within the Providence Metropolitan District. 
The daytime 2 mv/m and 0.5 mv/m contours of Station 
WFCI encompass, respectively, 300 and 1,225 square 
miles, and populations of 568,702 and 731,552, which are, 
respectively, 52.7% and 94% of the metropolitan area, 
and 79.5% and 89% of the population within the Provi¬ 
dence Metropolitan District. 

8. All of the concentrated industrial and business areas 
of Pawtucket lie within the WFCI 25 mv/m contour. All 
of the concentrated business and industrial areas of Provi¬ 
dence receive Station WFCI with a signal intensity of at 
least 10 millivolts. About 50% of these areas of Provi¬ 
dence lie within the WFCI 25 mv/m contour; the remain¬ 
ing 50% of the industrial and business areas of Provi¬ 
dence lie between the WFCI 10 mv/m and 25 mv/m con¬ 
tours. The Sheraton-Biltmore Hotel, in which the Provi¬ 
dence studios of Station WFCI are located, is just outside 
the WFCI 25 mv/m contour, and the signal strength of 
the station at the Sheraton-Biltmore Hotel is somewhere 
between 24 and 25 millivolts. 

9. The executive offices and main studies of Station 
WFCI are located at 450 Main Street, Pawtucket. These 
consist of the following: Offices of the president, the gen¬ 
eral manager, the secretary to the general manager, the 
sales force, the program director and the traffic depart¬ 
ment. There is one large and one medium studio, a con¬ 
trol room, a room where the news machine, a typewriter 
and telephone for announcers are kept, and downstairs 
space for record storage. In addition, the station main¬ 
tains auxiliary studios in the Sheraton-Biltmore Hotel in 
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Providence, consisting of one executive office, a general 
reception or control room and one stndio, which cover 
between 1,800 and 2,000 square feet. The executive office 
in Providence is maintained for the convenience of sales¬ 
men, the manager and officers of Station WFCI when 
they happen to be in Providence to discuss programs with 
a Providence client or to audition a program. Operating 
as proposed, the studios now used in Pawtucket would be 
retained for the production of programs there, and the 
executive offices of WFCI would be retained in Pawtucket 
It is also the applicant’s intention to install an additional 
studio in Providence as soon as it is able to obtain more 
space in the Sheraton-Biltmore Hotel in Providence. 

10. Station WFCI presently employs a staff of about 
30, consisting of the general manager, secretary to the 
general manager, program director, traffic clerk, the presi¬ 
dent’s secretary, who is also the bookkeeper, two sales¬ 
men, a music clerk, four control operators, four trans¬ 
mitter engineers, a chief engineer, five announcers, five 
musicians, two receptionists, a continuity writer and a 
local news man who gathers news in Providence and Paw¬ 
tucket. With the exception of the musicians and the local 
news man, all are full-time employees. One receptionist 
only is regularly maintained in Providence. When a pro¬ 
gram originates from Providence, an engineer or operator 
and other necessary personnel are sent from Pawtucket. 
Operating as proposed, the commercial staff would be 
moved to Providence. Until the applicant is able to ob¬ 
tain more space in Providence, the staff of the Pawtucket 
office would probably be larger than that at the Providence 

. studios. 

11. Station WFCI broadcasts from 6:00 a. m. to 1:00 
a. m., Mondays through Saturdays, and from 8:00 a. m. to 
12:00 o’clock, midnight, on Sundays. It is an affiliate of 
the American Broadcasting Company, and the contract 
it has with ABC options to that network following time 
segments: 9:30 a. m. to 12:30 p. m.; 2:30 to 4:30 p. m.; 
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5:00 to 6:00 p. m.; and 7:30 to 10:30 p. m. each day. A 
breakdown of the program services rendered by Station 
WFCI reflects a division between sustaining and commer¬ 
cial programs of about 37.2% and 62.8%, respectively; 
and, on the basis of program content: entertainment, 
66.3%; educational, 5%; religious, 1.7%; civic, 0.3%; gov¬ 
ernmental, 2.4%; news, 12.7%; and miscellaneous public 
service, 11.7%. Of its total time, 9.8% is devoted to live 
talent, 4.1% to wire, 28% to records and transcriptions 
and 51.8% to network programs. The average total num¬ 
bers of spot announcements, both commercial and sustain¬ 
ing public service, per month, excluding those of the net¬ 
work coming from New York, broadcast by Station WFCI 
are, respectively, 1,838 and 183. All of the non-network 
programs originating in the city of Pawtucket during Jan¬ 
uary, 1948 (a typical month) occupied 95.6% of the total 
time devoted to non-network programs. The applicant 
submitted exhibits covering a 6-month period from July 
1, 1947 to January 1, 1948, setting forth information as 
to civic, religious, fraternal, governmental, social or edu¬ 
cational organizations for which Station WFCI, at their 
request, had broadcast programs or announcements. Thir¬ 
ty-one of such organizations came from Providence, 11 
from Pawtucket and 3 from locations other than either 
Providence or Pawtucket. Only one of the Providence 
organizations was a church for which one 1-minute spot 
announcement was made. Of the Pawtucket organizations, 
one church (St. PauPs Episcopal) broadcast its weekly 
114-hour services for 26 weeks. Although there are many 
churches of different denominations in Providence and 
Pawtucket, no time has been made available by WFCI to 
broadcast church services of religious groups other than 
St Paul’s in Pawtucket nor has WFCI invited any other 
church to broadcast its services. None of the organiza¬ 
tions from Providence included a school or educational 
institution, but one East Providence school had broadcast 
for it one chain-break announcement Of the Pawtucket 
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organizations, the Pawtucket public schools broadcast six 
quarter-hour programs during that period. WFCI does 
not, on a regular basis, solicit any of the civic, religious, 
social, fraternal, governmental or educational organiza¬ 
tions located within the area it serves, but requests for 
time by such agencies are given careful consideration by 
the WFCI management, and time is made available to 
them for specific matters. The station does, however, 
solicit the broadcast of sports and other special events 
which it considers of outstanding importance. The aver¬ 
age ratio of local news broadcast by Station WFCI is 
about one-third from Pawtucket to two-thirds from' Provi¬ 
dence. Although a substantial majority of the live talent 
used on the WFCI non-network programs, which are 
broadcast at Pawtucket, comes from Providence, there is 
nothing in the record to Indicate that WFCI has made 
a survey of Pawtucket talent or that talent is not avail¬ 
able there, nor is there any evidence in the record as to 
what percentage of commercial advertising over Station 
WFCI comes from Pawtucket or whether or not WFCI 
regularly solicits the sale of broadcast time in Pawtucket. 
Operating as proposed, programs utilizing Providence 
talent would be produced in the Providence studios. The 
program structure of WFCI, however, would remain the 
same as it is at present. 

12. Station WFCI does not regularly broadcast from 
the Providence studios. Except for special occasions in 
the past six months, WFCI has not broadcast from the 
Providence studios. Such special occasions have probably 
been not more than an average of two or three times per 
month. At the present time, all station-break announce¬ 
ments are made from the Pawtucket studios on Main 
Street None is made at the transmitter. For at least 
the past 3y z years, 2 Station WFCI has made most of its 

2 The WFCI manager who had been with the station for 3Vfc 
years testified that during the period of his employment with the' 
station, WFCI has made most of its station breaks and other 
announcements from the Pawtucket studios. 
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station breaks and announcements from the Pawtucket 
stndios. There have been two periods, however, of three 
or four months each since 1944, when some of the station 
announcements made by Station WFCI, between 12:00 
o’clock, noon, and 6:00 p. m., were made at the Providence 
studios. During these two periods, the station’s hours 
of operation were the same as they now are. The form 
of the station-break announcement made by Station WFCI 
is as follows: “This is Station WFCI, Pawtucket and 
Providence” or, in the alternative, “This is Station WFCI, 
with studios in Pawtucket and Providence, Rhode Island.” 
At every station break, both cities are named. This form 
of announcement has been made by Station WFCI since 
1944. The WFCI station manager was of the opinion 
that its program director had written to the Commission 
requesting approval of the form of the WFCI station- 
break announcement and that such approval had been 
given. No request for approval of the form of the WFCI 
station announcement was ever made by Station WFCI, 
nor has the Commission ever approved the same. Oper¬ 
ating as proposed, Station WFCI would, in accordance 
with Section 3.12 of the Commission’s Rules and Regu¬ 
lations, broadcast a majority of its identification an¬ 
nouncements from Providence instead of from Pawtucket, 
as at present. 

13. The principal objective of the applicant corpora¬ 
tion in requesting a change in the location of the main 
studios of WFCI as more effectively to compete with 
other Providence stations.* Since the majority of the 
live talent used by Station WFCI in its non-network pro- 

3 Mr. Frank Crook, the principal stockholder, treasurer and a 
director of the Pawtucket Broadcasting Company, was asked to 
state the objective of the applicant corporation in seeking the move 
of Station WFCI. He replied: “Well, our main objective of chang¬ 
ing the location of studios is due to the competition that we get 
from the other radio stations because we carry a tag Pawtucket- 
Providence, instead of Providence.” (R. 107) His counsel then 
asked him whether it was for the “private selfish interest” of 
Pawtucket Broadcasting Company that it requested the station 
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grams comes from Providence and a majority of the 
requests for time from public service organizations comes 
from Providence, the change would effect a convenience 
to them. The licensee does not anticipate any change in 
its rates as a result of a move of its main studios to 
Providence. Station WFCI has been and is now operat¬ 
ing at a profit. 

Conclusions 

1. The application of Pawtucket Broadcasting Com¬ 
pany for modification of license requests authority to 
move the main studio of Station WFCI, operating on 
1420 kc, with 5 kw power, unlimited time (Class UT-A), 
from Pawtucket to Providence, Rhode Island. Pawtucket 
is a city with a population of 75,797, and has one existing 
full-time standard broadcast station, WFCI, and a day¬ 
time only station was recently authorized for the city. 4 
Providence, a city with a population of 253,504, has three 
full-time and three daytime only standard broadcast sta¬ 
tions. Both cities are in the Providence metropolitan 
district which has a population of 711,550. Pawtucket 
and Providence are contiguous cities and the distance from 
the center of Pawtucket to the center of Providence is 
approximately four miles. Politically the two cities are 
separate units, with their own civic organizations. These 
cities are manufacturing and industrial centers. In Paw¬ 
tucket the industries manufacture primarily textiles, ma¬ 
chine tools and jewelry. In Providence the industries 
manufacture primarily jewelry and machine tools. In the 
event of a grant WFCI proposes to maintain an auxiliary 
studio in Pawtucket for the broadcast of programs origi¬ 
nating there. As presently operated, a large majority of 


move or for some other reason, and he replied: “I don’t believe it 
is a private selfish interest. I believe it is just a matter of good 
business policy as far as the Pawtucket Broadcasting Company is 
concerned.” (R. 109) 


4 See Footnote 1, supra. 
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the talent used on WFCI comes from Providence; two- 
thirds of the news broadcast by WFCI comes from Provi¬ 
dence as compared with one-third from Pawtucket; and 
Providence public service organizations request the use 
of the facilities of WFCI three times to one such request 
from Pawtucket. 

2. Based upon a careful review of the record and con¬ 
sideration of the type of frequency involved in this pro¬ 
ceeding, of the similar characteristics of Pawtucket and 
Providence, of the contiguous location of the two commu¬ 
nities, of the availability'of broadcast transmission facili¬ 
ties and the fact that the instant proposal involves no 
change in reception services to each of the communities, 
the Commission believes that Section 307(b) of the Com¬ 
munications Act of 1934, as amended, is not applicable. 
The frequency involved in this proceeding is a regional 
frequency operated with 5 kw power by a Class III sta¬ 
tion which substantially serves both the cities of Provi¬ 
dence and Pawtucket. Moreover, although Pawtucket has 
individual identity as a separately incorporated city with 
its own municipal government and civic organizations, it 
is nevertheless an integral part of the city of Providence 
because of the similarity of its urban and industrial char¬ 
acter and of its contiguous location. Thus, the programs 
of a station located in either contiguous community if 
geared to meet the needs of the people of the city of its 
location, would also be geared to serve the needs of the 
people in the adjacent community. Further, the close 
proximity of stations located in either of such contiguous 
communities affords the residents of both communities 
with the availability of radio broadcast facilities for local 
self-expression. In this connection, the Commission has 
frequently held that stations located in a particular city 
are licensed to serve not only the needs of the population 
of that city but also the needs of persons residing within 
the station’s entire service area. 

3. In making this determination, we have considered 
the requirements of the Standards of Good Engineering 
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Practice which provide that a transmitter site shall be 
selected so that a station will render a signal of at least 
25 mv/m to the entire business and industrial area of 
the city in which it is located. When the site for Station 
WFCI was selected the applicant complied with this re¬ 
quirement and the transmitter site of WFCI is so located 
that the station provides a 25 mv/m signal to all of the 
business and factory area of Pawtucket. In this proceed¬ 
ing WFCI does not propose to move its transmitter site. 
From its existing location WFCI serves only about 50% 
of the business and industrial areas of Providence with 
a 25 mv/m signal and the remaining 50% of this area lies 
between the 10 mv/m and 25 mv/m contours of the sta¬ 
tion. In addition, the Commission’s Standards provide 
that in case the station is located in a metropolitan area, 
the interference-free contours shall include 90% of the 
population of the metropolitan area. Providence and Paw¬ 
tucket are both located in the Providence metropolitan 
district and Providence is the principal city thereof. The 
population of this district is 711,550. At night Station 
WFCI serves a population of 431,013, which is approxi¬ 
mately 60.5% of the population within the Providence 
metropolitan district. Thus, operating as proposed, the 
applicant would not fully comply with the foregoing re¬ 
quirements of the Standards. However, except as indi¬ 
cated above, WFCI would provide a primary daytime 
service to the cities of Pawtucket and Providence, and a 
primary nighttime service to the entire city of Pawtucket 
and to more than 90% of the area of the city of Provi¬ 
dence. We believe that under the circumstances in this 
case the failure of the proposed operation to comply fully 
with the foregoing requirements of the Standards should 
not preclude a grant of the application. 

4. One of the issues upon which the hearing on the 
Pawtucket Broadcasting Company’s application was held 
is “To determine whether the present operation of Sta¬ 
tion WFCI is in compliance with the Commission’s Rules 
and Standards of Good Engineering Practice Concerning 
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Standard Broadcast Stations, with particular reference 
to Section 3.12 of the Rules.’’ That Section of the Com¬ 
mission’s Rules defines the term “main studio” as to 
any station, as “the studio from which a majority of its 
local programs originate, and/or from which a majority 
of its station announcements are made of programs origi¬ 
nating at remote points.” The large majority of non¬ 
network programs of Station WFCI originate at Paw¬ 
tucket, and a majority of its station announcements of 
programs originating at remote points are, and have been 
made by WFCI from Pawtucket. Thus, its present opera¬ 
tion is in compliance with § 3.12 of the Rules. 5 

5. From a careful review of the entire record, and 
particularly in view of the foregoing considerations, the 
Commission concludes that a grant of the application of 
Pawtucket Broadcasting Company would be in the public 
interest. 

6. Accordingly, It Is Ordered, This 14th day of April, 
1949, that the above-entitled application of Pawtucket 
Broadcasting Company ( WFCI) is granted. 

Concurring Views of Commissioner Jones 

I concur in the result. However, I believe that Section 
307(b) does not apply in this proceeding whether or not 
the cities of Providence and Pawtucket are contiguous. 

Dissent of Commissioner Walker 

The Examiner’s Recommended Decision, in my opinion, 
correctly states the facts and reaches the proper conclu¬ 
sion. In addition thereto, the original application was 
granted with the understanding, whether or not so stated, 
that the applicant would not apply for the removal of 
the station to Providence. The application should, in my 
opinion, be denied. 

Released: April 15,1949. 

5 The Commission recognizes that the present § 3.12 of the Rules 
leads to meaningless results and a rule-making proceeding to change 
this Rule is pending. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

NO. 10,756 

HUNTINGTON BROADCASTING CO. 

v. 

FEDERAL COMMUNICATIONS COMMISSION 

Notice of Appeal from Decision cmd Order of the Federal 
Communications Commission and Statement of the 
Reasons Therefor 

L 

Notice of Appeal 

Huntington Broadcasting Co., applicant for a construc¬ 
tion permit for a new standard broadcast station to operate 
on the frequency 1540 kilocycles, with 5 kilowatts power, 
daytime only, at Huntington Park, California, gives notice 
that it appeals under the provisions of Sections 402(b)(1) 
and 402(c) of the Communications Act of 1934, as amended, 
and under the provisions of Section 10 of the Administra¬ 
tive Procedure Act, from a decision of the Federal Com¬ 
munications Commission, released on February 1,1950 (in 
connection with which a petition for reconsideration or re¬ 
hearing pursuant to Section 405 of the Communications 
Act of 1934, as amended, was denied in a Memorandum 
Opinion and Order released on July 31, 1950), denying its 
application for the aforesaid facilities and granting the 
mutually exclusive application of Coast Radio Broadcsting 
Corporation for a new standard broadcast station to oper¬ 
ate with the same facilities at Los Angeles, California. 

n. 

Nature of the Proceeding 

Appellant filed its application (File No. BP-4822) for a 
construction permit for a new standard broadcast sta¬ 
tion to operate on the frequency 1540 kilocycles, with 
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5 kilowatts power, daytime only, at Huntington Park, 
California, on May 22, 1946. Thereafter, appellant’s ap¬ 
plication was designated for hearing in a consolidated 
proceeding with three other applications for the same 
standard broadcast facilities in cities other than Hunt¬ 
ington Park, namely the applications of Coast Radio 
Broadcasting Corporation and Hollywood Community Ra¬ 
dio Group, both requesting the same facilities for use 
in Los Angeles, and the application of San Gabriel Val¬ 
ley Broadcasting Company, requesting the same facili¬ 
ties for use in Monrovia, California. Also involved in 
the consolidated proceeding were the applications for 
FM construction permits of Hollywood Community Ra¬ 
dio Group and Pacific Broadcasting Company, both re¬ 
questing the same Class B FM facilities for use in Los 
Angeles. 

Hearings were held in this proceeding at Los Angeles, 
California, on December 16 through 20,1946, and March 10 
through 13, 1947, and at Washington, D. C., on April 7 
through 11, 1947. Subsequent to the hearing, specifically 
on December 3, 1948, the two applications of Hollywood 
Community Radio Group were dismissed on the motion 
of that applicant. In addition, the Commission also re¬ 
moved the FM application of Pacific Broadcasting Com¬ 
pany from the proceeding when it adopted an order of 
severance on September 22, 1949, the same day it adopted 
its Proposed Decision. 

The Commission’s Proposed Decision contemplated the 
denial of the standard broadcast application of San Gabriel 
Valley Broadcasting Company for lack of the requisite 
financial qualifications and, on a comparative basis, the 
grant of the Coast Radio Broadcasting Corporation appli¬ 
cation and the denial of appellant’s application. Only 
appellant filed Exceptions to the Proposed Decision, and 
only appellant and Coast Radio Broadcasting Corporation 
participated in the Oral Argument, which was held on 
January 9, 1950. San Gabriel Valley Broadcasting Com- 
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pany has taken no part in this proceeding since the issuance 
of the Proposed Decision on September 22,1949. 

On February 1, 1950, the Commission released its Final 
Decision denying the applications of San Gabriel Valley 
Broadcasting Company and of appellant and granting that 
of Coast Radio Broadcasting Corporation and, in essential 
respects, denying the Exceptions filed by appellant There¬ 
after, specifically on February 21, 1950, appellant filed its 
petition for reconsideration or rehearing, which the Com¬ 
mission denied by a Memorandum Opinion and Order re¬ 
leased on July 31,1950. 

Appellant’s appeal is directed against the Final Decision 
of the Commission only insofar as it involves a grant of 
the application of Coast Radio Broadcasting Corporation 
and a denial of appellant’s application. In particular, it is 
directed against the Commission’s failure to decide be¬ 
tween the two applications on the basis of Section 307(b) 
of the Communications Act of 1934, as amended. 

m. 

Specifications of Error 

The action of the Commission in denying appellant’s 
application and in granting that of Coast Radio Broad¬ 
casting Corporation is unlawful, arbitrary, capricious, 
and is an abuse of administrative discretion in the fol¬ 
lowing respects: 

1. The Commission erred in that its Decision is incon¬ 
sistent with, and contrary to, Section 307(b) of the Com¬ 
munications Act of 1934, as amended, misconstrues and 
misconceives the meaning thereof, and defeats the pur¬ 
pose for which it was enacted. 

2. . The Commission erred in that its ultimate find¬ 
ings—namely: (1) a Class II frequency is involved; 
(2) Huntington Park and Los Angeles are contiguous, 
neighboring communities; (3) the two communities are 
similar in character; (4) the two applicants propose al¬ 
most identical coverage; and (5) there is substantially 
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equal availability of broadcast transmission and recep¬ 
tion services to each of the communities—are not requisite 
to, nor supportive of, its conclusion that . . no clear 
distinction on the basis of Section 307(b) can be made 
between the Los Angeles and Huntington Park applicants 
• • • 

3. The Commission erred in that its ultimate find¬ 
ings—namely: (1) the two communities of Los Angeles 
and Huntington Park are similar in character; (2) the 
two applicants propose almost identical coverage; and 
(3) there is substantially equal availability of broadcast 
transmission and reception service to each of the com¬ 
munities—are not only unsupported by substantial evi¬ 
dence within the meaning of Section 10(e)(5) of the Ad¬ 
ministrative Procedure Act, but are contrary to the evi¬ 
dence and to the Commission’s Findings of Fact. 

4. The Commission erred in failing to find, on the 
basis of the testimony of representative witnesses, that 
there are specific needs for a broadcast station in Hunt¬ 
ington Park to permit the broadcast of church services 
and to provide the Huntington Park school children with 
an opportunity to participate in radio programs and to 
locally express their talents. 

5. Having held that Section 307(b) of the Communi¬ 
cations Act was applicable to this proceeding, the Com¬ 
mission erred in failing to determine whether Hunting- 
ton Park or Los Angeles had the greater need for broad¬ 
cast transmission facilities for purposes of local expres¬ 
sion; whether Huntington Park or Los Angeles had the 
greater need for broadcast reception facilities; whether 
the facilities involved could be more efficiently utilized in 
Huntington Park or in Los Angeles; and whether appel¬ 
lant or Coast Radio Broadcasting Corporation would bet¬ 
ter serve the broadcast needs of their respective com¬ 
munities. 

6. Having determined that Section 307(b) of the Com¬ 
munications Act was applicable to this proceeding, the 
Commission erred in failing to consider and apply the 
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appellant and Coast Radio Broadcasting Corporation in 
the light of the established criteria of Section 307(b) with¬ 
out defining or otherwise indicating the 307(b) criteria to 
which it referred. 

8. The Commission erred in concluding that there are 
no significant distinctions permitting a choice between 
appellant and Coast Radio Broadcasting Corporation in 
the light of the established criteria of Section 307(b) and 
in predicating its Decision upon other than Section 307(b) 
considerations. 

9. The Commission erred in failing to conclude, on 
the basis of the record and the findings, that the estab¬ 
lished criteria of Section 307(b) of the Communications 
Act of 1934, as amended, are controlling in this proceed¬ 
ing, and in failing to conclude that, in view of those 
criteria, a grant of appellant’s application would be 
more in the public interest, convenience, or necessity 
than would a grant of the Coast Radio Broadcasting Cor¬ 
poration application. 

10. The Commission erred in that its Decision, insofar 
as Section 307(b) of the Communications Act is concerned, 
is based on abstract principles and language which bear 
no relationship to the facts of record or to Section 307(b), 
is entirely meaningless in that regard and fails to suffi¬ 
ciently indicate the reasons or grounds for the result 
reached within the meaning of Section 6(d) of the Ad¬ 
ministrative Procedure Act. 

11. The Commission erred in that it has predicated its 
Decision, insofar as Section 307(b) of the Communica¬ 
tions Act is concerned, primarily upon a doctrine an¬ 
nounced in a proceeding involving entirely different 
issues and interests, namely "Pawtucket Broadcasting 
Company, 4 RR 1345 (1949), which doctrine is directly in 
conflict with the requirements and meaning and the ex¬ 
press mandate of Section 307(b). 

12. The Commission erred in that its Decision, inso¬ 
far as it is predicated on the type of frequency involved, 
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is legislative in nature and scope and, therefore, violative 
of Section 4 of the Administrative Procedure Act. 

13. The Commission erred in granting the application 
of Coast Radio Broadcasting Corporation and in denying 
that of appellant and in failing to grant appellant’s ap¬ 
plication and to deny that of Coast Radio Broadcasting 
Corporation. 

IV 

Relief Requested . 

WHEREFORE, the appellant prays that the Court 
enter its order reversing and setting aside the action of 
the Commission and remanding the case to the Federal 
Communications Commission for proceedings consistent 
with law. 

Huntington Broadcasting Co. 

By /s/ Vincent B. Welch 
/s/ Edward F. Kenehan 
Its Attorneys. 

Welch, Mott & Morgan 

Ericson Building 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 

August 19, 1950. 

Certificate of Service 

I, Edward F. Kenehan, attorney for the appellant, 
Huntington Broadcasting Co., do hereby certify that I 
have this 19th day of August, 1950, mailed, postage pre¬ 
paid, true copies of the foregoing Notice of Appeal and 
Statement of Reasons to: 

Max Goldman, Esq. 

Assistant General Counsel in Charge of 
Litigation and Administration Division 

Bureau of Law 

Federal Communications Commission 

Washington 25, D. C. 

/s/ Edward F. Kenehan 
Edward F. Kenehan 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Application of 

LEON WYSZATYCKI, d/b as HUNTINGTON 
BROADCASTING COMPANY 
HUNTINGTON PARK, CALIFORNIA 

DOCKET NO. 7694 

For Constrnction Permit 

FILE NO. B5-P-4822 

Order 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C., on the 25th 
day of July, 1946; 

The Commission having under consideration the above- 
entitled application requesting a construction permit for a 
new standard broadcast station to operate on 1540 kc, with 
5 kw power, daytime^only, at Huntington, California; 

IT IS ORDERED, That the said application BE, AND 
IT IS HEREBY, DESIGNATED FOR HEARING IN A 
CONSOLIDATED PROCEEDING with the application of 
Hollywood Community Radio Group (File No. B5-P-5020) 
requesting a construction permit for a new standard broad¬ 
cast station to operate on 1530 kc, with 1 kw power, day¬ 
time only, at Gardena, California, upon the following 
issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant to construct and operate 
lie proposed station. 

2. To determine the areas and populations which may 
be expected to gain primary service from the operation 
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of the proposed station and the character of other broad¬ 
cast service available to those areas and populations. 

3. To determine the type and character of program 
service proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed to 
be served. 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with any 
existing broadcast stations and, if so, the nature and 
extent thereof, the areas and populations affected thereby, 
and the availability of other broadcast service to such 

areas and populations. 

85 5. To determine whether the operation of the 

proposed station would involve objectionable inter¬ 
ference with the services proposed in the pending applica¬ 
tion of Hollywood Community Radio Group (File No. B5- 
P-5020) or in any other pending applications for broad¬ 
cast facilities and, if so, the nature and extent thereof, the 
areas and populations affected thereby, and the avail¬ 
ability of other broadcast service to such areas and popular 
tions. 

6. To determine whether the installation and operation 
of the proposed station would be in compliance with the 
Commission’s Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 

7. To determine on a comparative basis which, if either, 
of the applications in this consolidated proceeding should 
be granted. 

BY THE COMMISSION 
T. J. Slowie, 

Secretary. 

(Seal.) Aug. 1, 1946. 

Signed by Above Mailed by Aug. 1,1946. Mail & Files. 
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203 Before the 

97200 FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

DOCKET NO. 7817 

FILE NO. B5-P-5095 

In re Application of 

COAST RADIO BROADCASTING CORPORATION 
LOS ANGELES, CALIFORNIA 
For Construction Permit 

Order ' 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C., on the 29th 
day of August, 1946; 

The Commission having under consideration the above- 
entitled application requesting a construction permit for 
a new standard broadcast station to operate on 1540kc, with 
5 kw power, daytime only, at Los Angeles, California; 

IT APPEARING, That the Commission on July 25, 
1946, designated for hearing in a consolidated proceeding 
the applications of Hollywood Community Radio Group 
(File No. B5-P-5020; Docket No. 7695) requesting a con¬ 
struction permit for a new standard broadcast station to 
operate on 1530 kc, with 1 kw power, daytime only, at 
Gardena, California, and Leon Wyszatycki, d/b as Hunt¬ 
ington Broadcasting Company (File No. B5-P-4822; Docket 
No. 7694) requesting a construction permit for a new 
standard broadcast station to operate on 1540 kc, with 5 
kw power, daytime only, at Huntington Park, California; 

IT IS ORDERED, That the said application of Coast 
Radio Broadcasting Corporation BE, AND IT IS HERE¬ 
BY, DESIGNATED FOR HEARING in the above con¬ 
solidated proceeding upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant corporation, its officers, 



directors and stockholders to construct and operate the 
proposed station. 

2. To determine the areas and populations which may 
be expected to gain primary service from the operation 
of the proposed station and the character of other broad¬ 
cast service available to those areas and populations. 

3. To determine the type and character of program 
service proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed to 

be served. 

204 4. To determine whether the operation of the 

proposed station would involve objectionable inter¬ 
ference with any existing broadcast stations and, if so, 
the nature and extent thereof, the areas and populations 
affected thereby, and the availability of other broadcast 
service to such areas and populations. 

5. To determine whether the operation of the proposed 
station would involve objectionable interference with the 
services proposed in the pending applications of Holly¬ 
wood Community Radio Group (File No. B5-P-5Q20; 
Docket No. 7695) and Leon Wyszatycki d/b as Huntington 
Broadcasting Company (File No. B5-P-4822; Docket No. 
7694) or in any other pending applications for broadcast 
facilities and, if so, the nature and extent thereof, the 
areas and populations affected thereby, and the availability 
of other broadcast service to such areas and populations. 

6. To determine whether the installation and operation 
of the proposed station would be in compliance with the 
Commission’s Rules and Standards of Good Engineering 
Practice Concerning Standard broadcast Stations. 

7. To determine on a comparative basis which, if any 
of the applications in this consolidated proceeding should 
be granted. 

IT IS FURTHER ORDERED, That the orders of the 
Commission dated July 25, 1946, designating the said ap¬ 
plications of Hollywood Community Radio Group and Leon 
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Wyszatycki, d/b as Huntington Broadcasting Company, 
for hearing in a consolidated proceeding BE, AND ABE 
HEREBY, AMENDED to include the above-entitled ap¬ 
plication of Coast Radio Broadcasting Corporation. 

BY THE COMMISSION 
T. J. Slowie 
Secretary. 

(SEAL) 

(SEAL) 

3800 Before the 46067 

FEDERAL COMMUNICATIONS COMMISSION 2-50 

Washington 25, D. C. FCC 50-155 
In re Applications of 

HUNTINGTON BROADCASTING COMPANY 
Huntington Park, California 
DOCKET NO. 7694 
FILE NO. BP-4822 

COAST RADIO BROADCASTING CORPORATION 
Los Angeles, California 
Docket No. 7817 
FILE NO. BP-5095 

SAN GABRIEL VALLEY BROADCASTING COMPANY 

Monrovia, California 
DOCKET NO. 7962 
FILE NO. BP-5425 

For Standard Broadcast Construction Permits 

Appearances 

Vincent B. Welch and Harold E. Mott on behalf of Hunt¬ 
ington Broadcasting Company; P. W. Seward, Thomas A. 
Bwrm and James L. McDowell on behalf of Coast Radio 
Broadcasting Corporation; Andrew O. Haley, James A. Mc¬ 
Kenna, Jr., and Charles E. Thompson on behalf of San 
Gabriel Valley Broadcasting Company, and Bernard 
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Koteen on behalf of the Federal Communications Commis¬ 
sion. 

Decision 

BY THE COMMISSION: (Commissioners Webster 
and Hennock not participating.) 

% 

Preliminary Statement 

1. This decision relates to a consolidated proceeding 
upon the applications described below for standard broad¬ 
cast facilities in three communities within the Los Angeles 
metropolitan district the proceeding involves the three 
following applications for standard broadcast facilities on 
the frequency of 1540 kc, 5 kw power, daytime only: (1) 
Huntington Broadcasting Company of Huntington Park; 

(2) Coast Radio Broadcasting Corporation of Los Angeles; 

(3) San Gabriel Valley Broadcasting Company of Monro¬ 
via. Hearings were held before a duly designated presid¬ 
ing officer at Los Angeles, California, on December 16-20, 
1946, and on March 10-13,1947, and at Washington, D. C., 
on April 7-11,1947. Proposed Findings of Fact and Con¬ 
clusions of Law were submitted by each of the applicants. 

2. (a) The above-described applications were heard in 
a consolidated proceeding with the application of the 
Hollywood Community Radio Group (Docket No. 7695) re¬ 
questing the use of the identical AM frequency at Los 
Angeles, California, and with the applications of the 
Hollywood Community Radio Group (Docket No. 7740) 
and of the Pacific Broadcasting Company (Docket No. 
7973), both requesting the use of a Class B FM facility 
at Los Angeles, California. By Commission Order of De¬ 
cember 3,1948, the Commission dismissed the applications 
of the Hollywood Community Radio Group at the request 
of the applicant Subsequently on January 11, 1949, the 

Huntington Broadcasting Company and the Pacific 
3801 Broadcasting Company filed an informal petition 
requesting the withdrawal of their joint petition to 
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reopen the record of the proceeding to submit additional 
evidence concerning the Hollywood Community Radio 
Group. Accordingly, in the Proposed Decision in this 
proceeding, adopted September 22, 1949, the joint petition 
was dismissed as moot In addition, the Commission by a 
separate Order, adopted September 22, 1949, severed the 
application of Pacific Broadcasting Company from the 
consolidated hearing and retained Pacific’s application on 
the hearing docket Hence, this decision relates only to 
the three applications requesting the use of the 1540 kc 
frequency at Huntington Park, Los Angeles, and Monrovia, 
California, as more fully described at Paragraph 1. By 
Order dated June 13, 1949, the Commission denied a peti¬ 
tion for review filed March 7, 1949, by San Gabriel Valley 
Broadcasting Company of Monrovia, California; affirmed 
the February 25,1949 action of the Motions Commissioner 
denying the petition to amend filed February 14, 1949 by 
San Gabriel Valley Broadcasting Company; reopened and 
closed the record of the above-entitled proceeding after 
incorporating into the record the fact of the death of Mr. 
William J. Omer, a stockholder of the San Gabriel Valley 
Broadcasting Company. 

(b) On September 22, 1949, the Commission adopted a 
Proposed Decision looking to a grant of the application 
of the Coast Radio Broadcasting Corporation of Los 
Angeles, California, and to a denial of the application of 
the Huntington Broadcasting Company, Huntington Park, 
and of the San Gabriel Valley Broadcasting Company of 
Monrovia, California The Huntington Broadcasting Com¬ 
pany filed exceptions to the Proposed Decision. Oral argu¬ 
ment was held on these exceptions on January 9, 1950. 
The San Gabriel Valley Broadcasting Company did not 
file exceptions to the Proposed Decision, or participate in 
the oral argument on January 9,1950. The rulings of the 
Commission with respect to the exceptions filed by the 
Huntington Broadcasting Company are set forth in Ap¬ 
pendix I annexed to this Decision. 
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Findings of Fact 

The Cities Involved aaid Their Present Services. 

3. The cities of Los Angeles, Huntington Park and 
Monrovia are located within Los Angeles County, which 
has a population of 2,785,643 persons (1940 U. S. Census), 
and within the Los Angeles metropolitan district which has 
a population of 2,904,596 (1940 Census). The Los Angeles 
metropolitan district is a heterogeneous area ranging, on 
the one hand, from urban residential communities to diver¬ 
sified industrial, manufacturing and agricultural areas, on 
the other. The Los Angeles metropolitan district includes 
approximately 50 incorporated cities, and is the third 
largest metropolitan district by population in the United 
States. 

4. The City of Los Angeles, with a population of 1,504,- 
277 (1940 U. S. Census) is its principal city, and the 
largest city in the United States in area and the fifth 
largest in population, being exceeded by New York, Chi¬ 
cago, Philadelphia and Detroit. It is estimated that by 
1945 the population of the city of Los Angeles had in¬ 
creased to approximately 1,805,017 persons. As reported 
in the U. S. Census of 1940, retail sales amounted to 
$782,842,000 in 24,535 retail outlets; industrial sales, $567,- 
554,024 in 3,957 industrial establishments. 

5. There are 12 standard broadcast stations located in 
the city of Los Angeles ranging from 250 w to 50 kw power. 
There is set forth below a table indicating the daytime 
primary radio services rendered by existing stations to 
the city of Los Angeles. 

No. of Signals m Excess of 25 mv/m 
From Los Angeles Stations 7 

From Long Beach Stations 1 

From Pasadena Stations 1 


TOTAL 


9 
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Huntington Park civic, governmental, social, religions, and 
educational organizations. 3 Of these twenty organizations, 
representatives of ten organizations have indicated that 
they would use the proposed Huntington Park station in 
the event time is offered to them on a sustaining basis. 
There is, however, no evidence of record indicating 
whether the remaining 10 organizations would use the 
proposed facility. As previously stated at Paragraph 6 
hereof, the 17 organizations which were contacted by the 
Los Angeles applicant have also indicated that they would 
use the facilites of the proposed Huntington Park station 
if sustaining time is extended to them. Church services 
emanating from Huntington Park churches are not broad¬ 
cast on a regular basis by Los Angeles stations although 
time is extended from time to time to Huntington Park 
clergymen through the Los Angeles Church Federation. 
Time has been offered to the Huntington Park Schools by 
Los Angeles stations, but the cost of transporting stu¬ 
dents has prevented the use of such facilities. While this 
difficulty could be remedied by the establishment of remote 
control lines, no Los Angeles station has offered to install 
such lines. There is no competent evidence of record in¬ 
dicating how many local Huntington Park programs, if 


s First Methodist Church; Jewish Church; Catholic Church; Min¬ 
isterial Association of the “Southwest District”; Salvation Army; 
Huntington Park Kiwanis Club; Huntington Park Rotary Club; 
Y’s Men’s Club; Chamber of Commerce; YMCA; YMCA (Florence 
Division); Gage Avenue Junior High School Huntington Park High 
School; City Government; Civil Service Commission; Milk Drivers 
& Dairy Employees Local No. 93 (A. F. of L.); United States Steel 
Workers of America (CIO); Huntington Park Women’s Club; 
V. F. W. Post 7734; Huntington Park Symphony Orchestra. Au- 
plicant's Exhibit A-25 indicates that time was offered on a sustain¬ 
ing basis to these organizations. However, applicant’s primary wit¬ 
ness with respect to this Exhibit testified that he merely advised 
the organizations of the proposed establishment of the stations at 
Huntington Park, and discussed the station’s general policies with 
only two of the organizations. 
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any, are broadcast by Los Angeles stations or bow many 
Huntington Park advertisers, if any, have attempted to 
purchase time from Los Angeles stations and were unable 
to do so. Moreover, there is no evidence of record indi¬ 
cating such data with respect to the other communities 
located within San Antonio Township. In addition, the 
applicant did not contact any of the organizations, other 
than the Ministerial Association, which are located within 
the contiguous towns. 

10. Monrovia is located approximately ten miles from 
the city limits of Los Angeles, and approximately 15 miles 
from Ihe center of that city. According to the 1940 TJ. S. 
Census, Monrovia had a population of 12,807 persons, 
which had increased by 1946 to the estimated total of 
16,022 persons. Monrovia is located in the San Gabriel 
Valley which is a distinct agricultural area, although some 
industries are operated there. Adjacent to the city of 
Monrovia and extending primarily to the south and south¬ 
east within the San Gabriel Valley are the cities of 
3804 Arcadia, Azusa, Glendora, and Sierra Madre situ¬ 
ated in Monrovia Township (population' 43,724 
persons, 1940 U. S. Census); the cities of Covina, West 
Covina, and El Monte situated within El Monte Township 
(population 51,433, 1940 Census); the cities of Monterey 
Park, San Gabriel and San Marino (population 28,573 per¬ 
sons, 1940 Census), situated in San Gabriel Township. 
Typographically, Monrovia and the other cities which 
surround it (hereinafter referred to as the Monrovia area) 
are located in a basin surrounded by a range of hills. 
Geographically, the Monrovia area is bordered, on the 
west by the cities of Alhambra and Pasadena of urban 
residential character, and on the east by the cities of 
Pomona, LaVerne, and Claremont of agricultural char¬ 
acter. Pasadena 4 is located approximately 7y 2 miles from 


4 Four standard broadcast stations are located at Pasadena, 
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the center of the city of Monrovia. Pomona 5 is located 
approximately 20 miles from the center of Monrovia. The 
Monrovia area is shaped irregularly, extends approxi¬ 
mately 17% miles east and west, and approximately 15% 
miles north and south, and encompasses the major por¬ 
tion of the San Gabriel Valley. 6 It is the largest citrus 
fruit ranching area in this country. The major part of the 
Monrovia area is known as the “ rural foothill district— 
small towns—groves and farms.” No part of the area is 
a major industrial community of the metropolitan dis¬ 
trict of Los Angeles. 

11. The cities within the Monrovia areas are incorpo¬ 
rated places. Monrovia has its own municipal government, 
a school system with the cities of Arcadia and Duarte, its 
own churches, and its own civic, educational, fraternal, 
and social organizations. Although its transportation and 
utility systems are the same as those of the city of Los 


5 One standard broadcast station is located at Pomona. 


6 We cannot resolve the conflict of evidence by San Gabriel’s own 
witnesses with respect to the boundaries of the San Gabriel Valley. 
According to applicant’s witness who testified with respect to the 
economics of the Valley, the boundaries of San Gabriel Valley are a 
matter of judgment based upon topographical considerations. He 
further testified that the Valley is isolated from the Pomona District 
by South Hills and La Puente Hills; from the Whittier-East Los 
Angeles area by San Jose and Coyote Hills, and from central and 
east Los Angeles by the range of hills along the westerly boundary 
of Alhambra and the southeasterly boundary of Pasadena—and by 
Eaton, Wash. Another witness, on behalf of the San Gabriel 
Valley, testified that the Valley “extends from Pasadena to Pomona”. 
This same witness further testified that Pasadena is the largest city 
in the Valley, and that Pomona is the second largest city. Appli¬ 
cant's engineer testified that “Pomona is on the border of the Val¬ 
ley”, and in addition to the cities and towns set forth above, the 
city of Fullerton is within the Valley located on the western side 
toward the low foothills there. A fourth witness testified that the 
San Gabriel Press-Times published newspapers in five cities located 
in the San Gabriel Valley including, among others, the cities of 
Alhambra and Temple City. 
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Angeles, it is served by a separate telepehone system. 
There are two locally published newspapers at Monrovia, 
The Monrovia News Post, a daily paper, and the Monrovia 
Journal, a weekly paper. The Arcadia Press-Times, a 
weekly paper, is published at Arcadia, and semi-weekly 
newspapers are published at El Monte and Monterey 
Park. 

3805 12. No radio stations are located in Monrovia 

or in the other cities of the Monrovia area. The en¬ 
tire city of Monrovia receives one daytime primary radio 
signal from a Los Angeles station; its residential area 
receives twelve daytime primary radio signals from nine 
Los Angeles stations, two Pasadena stations, and one Long 
Beach station. The residential areas of the other cities 
within the Monrovia area also receive a number of daytime 
primary radio signals. 

13. The Monrovia applicant conducted a survey for a 
period of three months to determine the need for radio 
service in Monrovia and in the cities surrounding it. In 
this connection, the applicant contacted representatives 
of twenty-eight organizations 7 located in the cities and 
towns of Monrovia, Arcadia, San Dimas, El Monte, Azusa, 
Duarte, and Laveme. Although no definite commitment 


7 The Mayor of Monrovia; Ministerial Association of Monrovia; 
Roman Catholic Church of Monrovia; San Gabriel Mission; St 
Luke's Episcopal Church in Monrovia; Monrovia Chamber of Com¬ 
merce; San Gabriel Valley Chamber of Commerce; Monrovia Junior 
Chamber of Commerce; Arcadia Junior Chamber of Commerce; Ro¬ 
tary Club at Monrovia; Kiwanis Club at Monrovia; San Dimas 
Chamber of Commerce; Citrus Growers Association of the San 
Gabriel Valley; Farm Bureau of Pomona; Farm Extension Division 
of the University of California; District Post; El Monte Post; Mon¬ 
rovia Post of the American Legion; Americanism Committee, Amer¬ 
ican Legion; Community Chest of Monrovia; Chief of Fire & Police 
at Azusa; Forestry Service; Arcadia-Monrovia-Duarte High School; 
San Dimas Unit of California Polytechnic Institute; Bonita Union 
High School at Laverne; Central Labor Council San Gabriel Valley 
Symphony; and an organization known as “Americans All” which 
offers lessons in citizenship to the Mexican population of the area. 
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of time was made to these organizations, the applicant’s 
policy to extend time on a sustaining basis to organiza¬ 
tions located in the cities of the Monrovia area was dis¬ 
cussed with each representative. In the event sustaining 
time is offered to these organizations, their respective rep¬ 
resentatives have indicated that they would use the facili¬ 
ties of the proposed station. There is no competent evi¬ 
dence of record indicating to what extent, if any, the facili¬ 
ties of Los Angeles and of Pasadena, stations have been 
offered on a sustaining basis to organizations located in the 
cities of the Monrovia area, or have been used by adver¬ 
tisers of this area. * 

Interference Between Applicants and the Proposed 

Coverage 

14. Each of the applicants proposes operation with a 
5 kilowatts power, daytime only, on 1540 kc. Huntington 
Broadcasting Company of Huntington Park and Coast 
Radio Broadcasting Company of Los Angeles propose 
non-directional operations on sites to be determined. San 
Gabriel Valley Broadcasting Company of Monrovia pro¬ 
poses operation with a directional antenna and has se¬ 
lected its transmitter site. Operation of the proposed sta¬ 
tions would not involve interference with any existing sta¬ 
tions or any applications pending at the time of the hear¬ 
ing. Simultaneous operation of the proposed stations 
would result in mutually prohibitive interference. 
3806 15. The following is a tabulation of the areas 

and population proposed to be served by each of 
the applicants: 
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Community: 

Los Angeles 

Huntington Park 

Monrovia 

Applicant: 

Coast Radio 

Huntington Broad- San Gabriel Valley 


Brd. Co. 

casting Company 

Brd. Co. 

25 mv/m 





Contour ■ 



Applicants 

• Other b 

Pop. 

. 292,658 

507,230 

41,374 

92,400 

Area* - 

91.5 

95 

72.8 

. — 

5.0 mv/m 





Contour 





Pop.- 

. 1,420,549 

1,912^60 

318,768 

504,700 

Area*_ 

443 

452 

392.6 

— 

2.0 mv/m 





Contour 





Pop._ 

- 2,118,499 

2,537,360 

522^60 

1,514,800 

Area*_ 

847 

911 

878.2 

— 

0.5 mv/m 





Contour 





Pop. 

.. 2,409,384 

2,693,620 

612,012 

1,667,200 

Area *_ 

2,650 

2,585 

2,279.1 

— 

Population 





(1940 Census) 





City _ 

_ 1,504,277 

28,648 

12,807 


Met. Dist. . 

- 2,904,596 

2,904,596 

2,904,596 


Areas_ 

- — 

140,047 

141,990 


% of Pop. _ 

- 82.5% 

89% 

None 

52.1% 

Met Dist _ 

„ (£ mv/m) 

(2mv/m) 

Estimated 

(2mv/m) 

Areas . 

- — 

140,047 

141,990 


% of Pop_ 

96% 

83.1% 

None 

68% 

City of Los 



Estimated 


Angeles within 




2.0 mv/m contour 





* In square miles. 

* Population residing within the city of Los Angeles was not in¬ 
cluded in applicant's population count. 

b The engineer for one of the other applicants submitted a popula¬ 
tion count including the population of the city of Los Angeles. 

* 

3807 16. As shown by the table above, there is a con¬ 

flict of record as to the proposed coverage of the 
Monrovia applicant Applicant’s engineer contended that 
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although the 2.0 mv/m contour of the proposed Monrovia 
station encompasses approximately 28% of the area of 
the city of Los Angeles, the noise level caused by the in¬ 
dustrialized activity in the area requires a high signal 
intensity and, thus, precludes a serviceable signal reaching 
the population within the residential area of Los An¬ 
geles. In view of the exclusion of the Los Angeles popu¬ 
lation from the estimated coverage of the Monrovia ap¬ 
plicant, the engineer for one of the other applicants sub¬ 
mitted a population count as prescribed by the Standards 
of Good Engineering Practice, which includes the popula¬ 
tion of Los Angeles within the 2.0 mv/m contour of the 
proposed Monrovia station. Since there is no acceptable 
method of ascertaining the interference caused by electric 
noise, we are compelled to accept the population estimates 
which include the city of Los Angeles. 8 

17. As further indicated by the table above, the pro¬ 
posed station of the Los Angeles applicant would provide 
daytime service within its 2.0 mv/m contour to 96% of 
the population within the city of Los Angeles, and to 
82.5% of the population of the metropolitan district. Pri¬ 
mary service would also be rendered to the residential 
areas of the city of Huntington Park, of the other cities 
within San Antonio Township,® and to the residential areas 
of 6 of the 11 cities within the Monrovia area, namely, 


8 Footnote Seven, Table One of the Standards of Good Engineer¬ 
ing Practice provides as follows: “Standards have not been estab¬ 
lished for interference from man-made electric noise as no uniform 
method of measuring noise or static has beeen established.” 

®By its exceptions to the Commission’s Proposed Decision, the 
Huntington Park applicant, in effect, contends that the highly in¬ 
dustrialized nature of these cities requires that a signal of 25 mv/m 
or more must be rendered to these cities, including the residential 
areas thereof, in order to constitute a satisfactory broadcast serv¬ 
ice. There is no merit to these exceptions. Table I of the 
Standards provides that a signal of 2 to 10 mv/m constitutes 
primary service to the residential areas of a city. As indicated 
above in footnote 8, the Standards of Good Engineering Practice 
by footnote 7, Table One, provides as follows: “Standards have 
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Arcadia, El Monte, San Gabriel, Sierra Madre, Monterey 
Park, and San Marino. This service will vary somewhat 
depending npon selection of antenna site and antenna 
system. 

18. The extensive area of the Los Angeles metropolitan 
district and of the city of Los Angeles, coupled with the 
wide dispersal of highly concentrated industries, would 
make it necessary for the proposed Los Angeles station 
to operate in excess of the maximum 50 kilowatt power 
now specified by the Commission Rules in order to pro¬ 
vide primary service to 90% of the metropolitan dis¬ 
trict’s population. For this same reason, approximately 
10% of the retail business areas and approximately 80% 
of the industrial area within the city of Los Angeles, are 
outside of the 25 mv/m contour of the proposed Los 
Angeles station. 

19. Huntington Park Broadcasting Company of Hunt¬ 
ington Park within its 25 mv/m contour would provide 
daytime service to the entire business and residential 
areas of Huntington Park, to the other cities within San 
Antonio Township, and to approximately 16.6% of the 
population residing within the city of Los Angeles. As 
previously indicated by the table at Paragraph 15 hereof, 
within its 2.0 mv/m contour, the proposed Huntington 
Park station would provide primary service to 83.1% of 
the population of the city of Los Angeles, and to 89% 
of the population within the Los Angeles metropolitan 
district. Primary service would also be rendered to the 
residential areas of the same six cites within the Monrovia 
area, which would be served by the Los Angeles applicant. 
In addition, the proposed station at Huntington Park 

would serve the residential area of Monrovia. 

3808 20. San Gabriel within its 25 mv/m contour 

would render primary service to the entire business 


not been established for interference from man-made electric noise 
as no uniform method of measuring noise or static has been 
established.” 
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and residential areas of six of the eleven cities within 
the Monrovia area, namely, Monrovia, Arcadia, El Monte, 
San Marino, San Gabriel, and Sierra Madre. The re¬ 
maining five cities will receive at least a 2.0 mv/m signal 
from the proposed station. Primary service would also 
be rendered to the residential areas of the cities within 
San Antonio Township, including Huntington Park, and 
to approximately 52.1% of the population residing within 
the Los Angeles metropolitan district, including 68% of 
the population within the city of Los Angeles. 

3809 The Applicants and Their Proposed Program 

Plans 

Huntington Broadcasting Company (Docket No. 7694) 

21. (a) The Huntington Broadcasting Company is a 
California corporation which has been authorized by the 
State Division of Corporations to issue 1,000 shares of 
common stock at par value of $100 per share. Each 
stockholder has signed a subscription agreement promis¬ 
ing to purchase a specified number of shares as shown 
below. Each officer, director and stockholder is a citizen 
of the United States. They are set forth below, together 
with the number of shares subscribed by each. 


Name 

Address 

Office 

Shares 

Percent 

Lloyd D. Mitchell 

Los Angeles, Calif. 

Pres. & Director 

50 

5 

Leon Wyszatycki 

Huntington Park, Calif. Vice-Pres. & 





Director 

600 

60 

George Edward Scott Huntington Park, Calif. Secy.-Treas. & 





Director 

50 

5 

Jack R. Fedrick 

Downey, Calif. 

Director 

50 

5 

Edward Hertel 

Rivera, Calif. 

Director 

50 

5 

Fred Johnstone 

San Jose, Calif. 

Director 

50 

5 

Lester C. Nielson 

Downey, Calif. 


25 

2.5 

Alton E. Allen 

Pasadena, Calif. 


50 

5 

Stephen Pasteraacki 

West Hollwood, Calif. 


50 

5 

Lloyd Nystrom 

Los Angeles, Calif. 


25 

2.5 

Totals 



1.000 

100% 
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(b) Each of the agreements to subscribe to stock is 
contingent upon the grant of the application of the Hunt¬ 
ington Broadcasting Company. Although the stock¬ 
holders have agreed to subscribe to the 1,000 shares 
($100.00 par value per share) of authorized stock, the 
company may not issue all of its authorized stock. In the 
evept of a grant of the application, a more specific de¬ 
termination will be made of the required capitalization 
and stock will be issued in accordance with the percent¬ 
age of the overall total of authorized stock presently 
subscribed for by each stockholder. 

(c) The only limitation upon Mr. Wyszatycki’s con¬ 
trol of the company resulting from his majority stock in¬ 
terest are set forth at Section 1 of Article 8 and at Article 
9 of the company’s by-laws. Section 1, Article 8 requires 
the votes of three-fourths of the voting power of the com¬ 
pany to repeal or modify the company’s by-laws. Article 
9, in part, requires the votes of three-fourths of the vot¬ 
ing power of the company to change the capital structure 
of the corporation. Other pertinent provisions of the 
by-laws are summarized as follows: Section 1 of Article 
II vests the control of the company in its Board of Direc¬ 
tors. Section 2 of Article II specifies the authorized 
number of directors to be seven directors, and further 
provides that such authorized number may be changed 
“by the vote or written assent of the shareholders en¬ 
titled to exercise the majority of the voting power of the 

corporation.” The Board of Directors are elected 
3810 by the stockholders. Section 6 of Article I of the 

by-laws provides that the holders of a majority of 
the shares of stock shall constitute a quorum for the trans¬ 
action of business except as otherwise provided for by 
law, by the Articles of Incorporation, or by these by-laws. 

22. The application originally was submitted in the 
name of Leon Wyszatycki, an individual doing business 
as Huntington Broadcasting Company. Later a corpo¬ 
ration was formed. Leon Wyszatsycki was the organizer 
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of the corporation. There is no evidence of record indi¬ 
cating that Mr. Wyszatycki knew any of the stockholders 
other than Mr. Pasternacki and Mr. Allen prior to Au¬ 
gust, 1946, at which time he decided to organize the 
applicant company. Mr. Wyszatycki believed that he 
could not operate the proposed station on his own and 
that a more efficient operation could be achieved with local 
stockholders participating in the operation of the station. 
Mr. Wyszatycki has known Mr. Pasternacki since 1915. 
With respect to the other stockholders, in May, 1946, while 
making a deposit at the Security First National Bank, 
Huntington Park, in connection with his individual appli¬ 
cation, Mr. Wyszatycki became acquainted with Mr. Alton 
E. Allen, "Vice-President of the bank. Later, in August, 
1946, when Mr. Wyszatycki decided to change his appli¬ 
cation from that of an individual applicant to that of a 
corporate applicant, he consulted Mr. Allen to procure 
the names of individuals who would be interested in be¬ 
coming prospective stockholders. Mr. Allen introduced 
Mr. Wyszatycki to Mr. Lloyd D. Mitchell, Mr. George E. 
Scott, and Mr. John Fedrick. The meeting with Mr. 
Mitchell occurred in October, 1946. With respect to Mr. 
Fred Johnstone, at the time of the organization of the 
company and during the course of the hearing of this pro¬ 
ceeding Mr. Johnstone was on active duty with the Armed 
Forces and was stationed in Germany. Stock subscription 
arrangements and employment arrangements as General 
Manager of the proposed station were made with him 
through telephone communication. A few weeks prior to 
the hearing in this proceeding and in November, 1946, Mr. 
Wyszatycki’s application was amended from that of an 
individual applicant to the corporate applicant described 
at paragraph 21 hereof. Mr. Wyszatycki has advanced all 
funds in connection with the company, and in the event 
the application is not granted, he would not expect reim¬ 
bursement from the other stockholders primarily because 
seven of the ten stockholders are veterans of World War 

n. 
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23. Mr. Wyszatychi, Vice-President and Director of 
the applicant company, will be the commercial manager 
of the proposed station at a salary of $4,200 per year. 
He has been a resident of Huntington Park, California, 
since the summer of 1946. Prior to that time, he lived in 
Detroit^, Michigan, where he engaged in the radio busi¬ 
ness for approximately 16 years. He purchased blocks 
of time from WEXL, Royal Oak, Michigan, and from 
WJBK, Detroit, developed Polish foreign language pro¬ 
grams and resold them to various advertisers. Real es¬ 
tate and security investments have constituted his other 
business activities. During his residence in Detroit he 
assisted in Community Chest and War Bond fund-raising 
activities. At the time of the hearing of this proceeding, 
he was the individual permittee of a standard broadcast 

r station at Lackawanna, New York. 10 Although he 

3811 is the individual licensee of the Lackawanna (now 
Buffalo) station, Mr. Wyszatycki nevertheless be¬ 
lieves that the competent staff of this station would pre¬ 
clude the necessity of devoting more than six months of 
his time each year to its operation. He further believes 
that the operation of the proposed Huntington Park sta¬ 
tion would require more of his time than the operation 
of the Buffalo station. Hence, he will devote a minimum 
of 50 percent of his time to the operation of the proposed 
Huntington Park station and the remainder of his time 
will be devoted to the Buffalo station. 

24. Lloyd D. Mitchell, President and a director of the 
applicant corporation, will be the assistant program di¬ 
rector of the proposed station at a salary of $7,500 per 

, year. He is a resident of Los Angeles, California, where 
he owns and operates the Mitchell Travel Service. He 


10 Subsequently and on November 21, 1947, the Commission 
issued a license for Radio Station WWOL, Lackawanna, New York, 
to operate on the frequency 1120 kc, 1 kw, daytime only. On 
March 16, 1949, the Commission granted WWOL’s application to 
move its facilities to Buffalo, New York. 
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has had many years of experience as a promoter and as 
a producer in the entertainment field, and in this connec¬ 
tion he has had limited broadcast experience. For 12 
years he owned and managed a ticket agency which 
brought him in contact with many phases of theatrical 
business. He is a veteran of World War II, and during 
his Army service had general administrative supervision 
of broadcasts emanating from Wright Field, Dayton, Ohio. 
Prior to the war, Mr. Mitchell was a member of a dis¬ 
cussion group known as Town Hall of Los Angeles, and 
was active in fraternity affairs at the University of South¬ 
ern California. The operation of the Mitchell Travel 
Service does not require Mr. Mitchell’s personal atten¬ 
tion. He will devote full time to the operation of the 
proposed station. 

25. Of the other stockholders who will devote their 
full time to the day-to-day operations of the proposed 
station, Fred Johnstone, a director, will be the general 
manager at a salary of 8,500 per year. At the time of 
the hearing, he was on active duty assignment in Berlin, 
Germany, with the Armed Services. Mr. Wyszatycki has 
guaranteed the payment of Johnstone’s stock subscrip¬ 
tion. 11 George E. Scott, Secretary-Treasurer and a direc¬ 
tor, will be the youth program director at a salary of 
$3,000 per year. He is presently employed by a jewelry 
company. Prior to the war, he was a student at Wood¬ 
bury College and at the University of Southern California. 
In 1939, he represented Southern California at the World 
Conference of Christian Youth at Amsterdam, Holland. 
Edward Hortel, a director, will serve as assistant com¬ 
mercial manager at a salary of $3,000 per year. He owns 
an interest in a food store and in an orange ranch. Jack 
R. Fedrick, a director, will be a salesman at a salary of 
$2,400 per year. Lloyd Nystrom, will be an announcer at 


11 There is no evidence on record concerning Mr. Johnstone’s 
background and experience. 
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a salary of $2,400 per year. He is presently employed as 
a clerk in the Los Angeles Department of Water and 
Power. His stock subscription payment has been guar¬ 
anteed by Lester Nielson, another stockholder. Stephen 
Pasternacki will be the musical director at an initial sal¬ 
ary of $3,600 per year. Mr. Pasternacki conducted his 
own orchestra in Detroit for nine years, composed and 
arranged music for Paramount Studios for 14 years, and 
now operates his own music library. He will devote as 
much time as is required to his duties as musical director 
which in large part will depend upon the extent of musical 
live programs. With the exception of Mr. Wyszatycki 
and Mr. Pasternacki, all of the foregoing stockholders 
are veterans of World War II. Mr. Mitchell held 
3812 the rank of Lieutenant Colonel; Mr. Fedrick, Lieu¬ 
tenant, Senior Grade; Mr. Hertel, Lieutenant, Jun¬ 
ior Grade; Mr. Nystrom was a Radio Operator, 2nd Class; 
Mr. Scott served with the Army Air Forces. None of the 
employee stockholders has had any broadcast experience 
in the operation of a radio station. 

26. The remaining two stockholders, Lester C. Nielson 
and Alton E. Allen will not actively participate in the 
operation of the station. Mr. Nielson is engaged in the 
general advertising business in Huntington Park. He is 
a member of the Huntington Park Chamber of Commerce 
and the Rotary Club. Mr. Allen, as indicated above at 
paragraph 21(c), is a banker. 

27. The applicant proposes to employ initially a staff 
of 14 qualified persons to construct and operate the pro¬ 
posed broadcast facility. In addition to the members of 
the staff already mentioned, the applicant will employ a 
program director and a chief engineer. At a later date 
and depending upon Mr. Mitchell’s ability and perfor¬ 
mance as assistant program director, the position of pro¬ 
gram director might be dispensed with in order to have 
additional money to pay for professional talent in con¬ 
nection with the station’s live programs. A studio or¬ 
chestra will be maintained. 
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28. The proposed program schedule was prepared by 
Mr. Mitchell and Mr. Wyszatycki and was approved by 
the Board of Directors. They have no familiarity with 
the Commission’s so-called “Blue Book”. Applicant 
plans to operate the proposed station approximately 10 
hours a day, with commercial programs occupying 60% 
of the time and live programs occupying 50% of the time. 
No network affiliation is contemplated. The estimated 
percentage of commercial and sustaining time may vary 
approximately 5%. Recorded and wire programs will 
occupy 37.94% and 11.19%, respectively, of the station’s 
time. The percentages of operating time which applicant 
plans to devote to the various types of programs are: 
entertainment 50.36%; public service 16.62%; news 
12.32%; education 9.74%; religious 6.03%; agricultural 
4.93%. Approximately 75 commercial spot announcements 
and 10 non-commercial spot announcements will be broad¬ 
cast each day. There would not be more than three com¬ 
mercial spot announcements to a 15 minute period. Ap¬ 
plicant proposes to obtain approximately 85% of its esti¬ 
mated monthly revenue from the sale of commercial spot 
announcements. Approximately 12 to 14 hours per week 
of the station’s time will be devoted to live commercial 
programs involving paid talent. Approximately 1 hour 
per week will be occupied by sustaining live programs 
involving paid talent. 

29. By its program proposals, applicant proposes to 
serve primarily the needs of Huntington Park and of the 
other towns within San Antonio Township. Public serv¬ 
ice programs are intended primarily to serve the needs 
of Huntington Park. Other types of programs are in¬ 
tended to serve the needs of the entire service area. Ag¬ 
ricultural programs are intended to serve the needs of 
the towns located within the agricultural area of the San 
Gabriel Valley. News will be presented from a factual 
rather than an editorial basis. Sources of news will be 
one of the wire services, and if possible, arrangements 
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will be made with the Huntington Park newspaper, 
3813 for local news. Equal opportunity will be afforded 
for the presentation of views on controversial is¬ 
sues. Religious broadcasts will be rotated among all rec¬ 
ognized denominations of Huntington Park and of the 
other towns within San Antonio township. Use of the 
facilities by Huntington Park Civic and educational or¬ 
ganizations will be encouraged and station personnel will 
assist in the preparation of programs sponsored by such 
groups. 

30. Applicant’s program schedule for a typical week 
sets forth only one program for the discussion of contro¬ 
versial issues which is entitled “Man On The Street”; 
however, the flexibility of the applicant’s program sched¬ 
ule would afford time for other types of discussion pro¬ 
grams. Although time has been allocated for the broad¬ 
cast of programs by Huntington Park civic, governmental, 
religious, and educational organizations, no definite com¬ 
mitments have been made by the applicant regarding the 
broadcast of specific programs. The applicant has made 
no arrangements concerning the broadcast of its news and 
agricultural programs. 

31. The estimated cost of construction of the proposed 
station is $52,500, which is exclusive of land to be leased 
at a nominal amount from the city of Huntington Park. 
Monthly operating costs are estimated at $9,825, and the 
estimated monthly revenue is $10,530. The balance sheet 
of the applicant as of November 30, 1946, shows stock 
subscriptions receivable of $100,000, accounts payable, 
$5,000, and net worth, $95,000. No money has been paid 
into the corporate treasury. Accounts payable in the 
amount of $5,000 represents the cost of processing this 
application which has been personally paid for by Mr. 
"Wyszatycki. The net worth of each stockholder, with the 
exception of Mr. Johnstone and Mr. Nystrom, reflect the 
ability of each to fulfill his respective stock subscription 
commitment. As previously indicated, Mr. Wyszatycki 
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has guaranteed the payment of Mr. Johnstone’s stock 
subscription and Mr. Nielson has guaranteed the payment 
of Mr. Nystrom’s subscription. Financial statements of 
both guarantors reflect the ability of each to fulfill his 
agreement. 

Coast Radio Broadcasting Corporation (Docket 7817) 

32. The applicant is a California Corporation, and by 
its charter has an authorized capital of 200,000 shares of 
common voting stock having a par value of $1.00 per 
share. A permit was issued by the Department of In¬ 
vestments, Division of Corporations of the State of Cali¬ 
fornia, authorizing the sale of 120,000 shares of stock, 
of which 100,000 shares have been issued. Fifty thousand 
of the outstanding shares were sold at par value ($50,000), 
and the remaining fifty thousand shares were issued as 
promotional stock to Hugh K. Murchison, who has been 
the moving factor in connection with the organization and 
plans of the applicant company. Should additional financ¬ 
ing be required, Mr. Murchison has agreed to purchase 
an additional 10,000 shares of capital stock for $10,000 
and he is to receive the remaining 10,000 shares of the 
outstanding stock for his promotional services. Should 
this application be denied, all expenses incident to its 
preparation are to be deducted from the $10,000 which 
has been invested by Mr. Murchison in the applicant 
company. The remaining $40,000 will be returned to 
the stockholders based upon their respective invest¬ 
ments. 

3814 33. The officers, directors, and stockholders, all 

of whom are citizens of the United States 12 are as 
follows: 


12 There is no evidence of record concerning the citizenship of 
Mr. Moulton and Mr. Bunn. Coast Radio Corporation’s applica¬ 
tion does, however, indicate that they are U. S. citizens and 
judicial notice has been taken of this factor. 
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Shares Issued 


Name & Residence 

Office 

For Cash 

For 

Promotion 

Percent 

Hugh R. Murchison 

Pres. & Dir. 

10,000 

50,000 

60 % 

Los Angeles, Calif. 
Harry E. Straub 

V. Pres., Treas. 

5,000 


5% 

Los Angeles, Calif. 

M. V. Moulton 

& Director 

Sec. & Dir. 

5,000 


5% 

San Gabriel, Calif. 
Thomas S. Bunn 

Director 

10,000 


10% 

La Canada, Calif. 
Pauline I. Murchison 

Director 




Los Angeles, Calif. 
Ellen D. Welsh 


10,000 


10% 

Los Angeles, Calif. 
Elsie H. Jones 


10,000 


10% 

Los Angeles, Calif. 


50,000 

50,000 

100% 


34. Mr. Murchison, President, director and organizer 
of the applicant company and the general manager of the 
proposed station, has resided in the city of Los Angeles 
for 25 years. During this period of time, he has been 
engaged in the investment banking business for the firm 
of Maxwell, Marshall and Company. He devotes approxi¬ 
mately 5 hours each day to the investment business, and 
approximately 3 hours each day to work with the Union 
Rescue Mission, a charitable organization affiliated with 
the Protestant Evangelical Churches. The Mission is 
operated on a non-denominational and non-racial basis for 
the primary purpose of providing food, clothing, and 
lodging to unfortunate persons in the community. The 
Mission is a non-profit organization, unaffiliated with the 
Community Chest, and derives its funds from contribu¬ 
tions made to it through its own fund-raising activities. 
Mr. Murchison is a volunteer worker with the Mission, 
and receives no remuneration for his services. He is also 
a member of the YMCA, and has contributed his services 
in connection with the fund-raising campaigns of 
3815 the American Red Cross and Community Chest. 
During the last five years he has directed and super- 
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vised a Sunday radio program of one hour of time which 
is sponsored by the Mission. This program consists of 
music and a sermon with a 15 minute talk by Mr. Murchi¬ 
son describing the work of the Mission and soliciting con¬ 
tributions for the continuation of its work. From time 
to time, Mr. Murchison also assists in the broadcast of 
the Mission’s one-half hour daily program. The Mission’s 
daily programs are broadcast on a sustaining basis, and 
its Sunday program on a commercial basis. Mr. Murchi¬ 
son’s broadcast experience is limited to his work with the 
Mission and to a few programs which were broadcast in 
1931 concerning the investment business. As the general 
manager of the proposed station, Mr. Murchison would 
devote as much time as is necessary to its day-to-day 
operation. In the event of a grant of the application and 
if necessary, he would curtail his present employment with 
Maxwell, Marshall and Company, but would continue his 
work with the Union Rescue Mission. Should additional 
financing be required for the station’s operations, in ad¬ 
dition to his agreement to purchase an additional 10,000 
shares of capital stock, Mr. Murchison would also lend 
$15,000 to the company. 

35. With the exception of Mr. Murchison, none of the 
other stockholders will participate in the day-to-day oper¬ 
ation of the proposed station. They will devote only such 
time as is necessary to discharge their duties as officers 
and directors. Harry E. Straub is a dental surgeon who 
has resided in Los Angeles since 1909. M. V. Moulton 
has resided in San Gabriel since 1940. He is an engineer 
and director of the Sunset Oil Company, and his offices 
are located in the city of Los Angeles. He has resided 
in the Los Angeles area since 1922. Thomas S. Bunn is 
a lawyer engaged in the practice of law in Los Angeles. 
Pauline I. Murchison is the wife of Hugh R. Murchison. 
She has resided in Los Angeles since 1920. Ellen D. 
Welsh and Elsie H. Jones have no business connections. 
Mrs. Jones has resided in the Los Angeles area for ap- 
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proximately 41 years. There is no evidence of record 
indicating the period of time Mrs. Welsh has resided in 
Los Angeles. Mrs. Murchison has participated in the 
work of the Union Rescue Mission as a volunteer worker. 
The other stockholders are connected with the Union Res¬ 
cue Mission only as contributors. None of the entire 
group of stockholders has had experience in the manage¬ 
ment and operation of a radio station. 

36. Applicant’s proposed program schedule was pre¬ 
pared by Mr. Murchison and adopted by the Board of 
Directors. Mr. Murchison has read the Commission’s so- 
called Blue Book and is familiar with its contents. The 
schedule provides for a local non-network operation of 
84 hours weekly. The sustaining programs occupy 40.5% 
of the time and live programs 32.5% devoted to: enter¬ 
tainment 51.7%; news 13.7%; religious 9.5%; sports 
2.1%; educational 7.1%; agricultural 5.8%; governmental 
4.4%; and unclassified 5.7%. An analysis of a typical 
weekly program submitted for initial operations shows: 
30.8% recorded commercial; 16.9% recorded sustaining; 
14.3% wire commercial; 5.5% wire sustaining; 14.4% live 
commercial; 18.1% live sustaining; and 14 public service 
announcements. Although applicant’s exhibit No. 11 in¬ 
dicates that the station would broadcast 280 commercial 
spot announcements per week, Mr. Murchison testified 
that approximately 500 would be broadcast. No more than 
3 commercial spots will be broadcast in a 15 minute seg¬ 
ment. 

3816 37. The station proposes to broadcast religious 

programs by denominational churches both on a 
commercial and sustaining basis; approximately 50% of 
religious programs would be commercial. News will be 
broadcast on both a commercial and sustaining basis. 
While applicant contemplates the broadcast of discussion 
programs of controversial issues and programs of organ¬ 
izations representing minority groups, its program sched¬ 
ule does not include such specifically described programs 
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and stockholders and to reopen the record in the proceed¬ 
ing for the purpose of accepting the amendment in the 
record. Oppositions were filed. On February 25, 1949, 
the Motions Commissioner denied the petition for leave 
to amend. By order dated June 13, 1949, the Commission 
denied San Gabriel’s petition for review filed March 7, 
1949; approved the February 25, 1949 action of the Mo¬ 
tions Commissioner denying San Gabriel’s petition to 
amend and to reopen the record of this proceeding; and 
reopened and closed the record of the above-entitled pro¬ 
ceeding after incorporating into the record, the fact of 
the death of Mr. William J. Omer. 

43. Herbert Herzenberg, president of the applicant 
company, was the active organizer of the company. He 
initiated the organization of the applicant company by 
contacting Mr. Lewis and Mr. Omer whom he had known 
for a period of 21 years and of 3 years, respectively. Mr. 
Herzenberg is the proposed general manager of the sta¬ 
tion and in such capacity will be paid $400 per month 
for his services. He is presently employed as the 
3818 Coordinator of Traffic Safety, Bureau of Accident 
Prevention, Department of Motor Vehicles of the 
State of California, located in Los Angeles. He has re¬ 
sided in Monrovia for a period of four years, is president 
and one of the founders of the Citizens League of Mon¬ 
rovia, and organized the Safety Councils of Monrovia and 
Arcadia. He is a veteran of World Wars I and IE. Prior 
to his entry into the Army in World War II and for a 
period of approximately five years, he resided in San 
Francisco and was Supervisor of Traffic Safety Educa¬ 
tion for the State of California. In that capacity, he 
wrote, produced, and directed numerous radio programs, 
such as quiz programs, dramas, round-table discussions 
and forums for the promotion of safety. Such programs 
were broadcast by radio stations located in the San Fran¬ 
cisco Bay area. He also participated in the 1938 and 1940 
Golden Gate Exposition programs by conducting exhibits 
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with respect to the traffic safety education program of 
the State of California. In this connection, he was award¬ 
ed two certificates of commendation for his services. Mr. 
Herzenberg came to California in 1935 from New York 
City where he had been employed as trading manager 
with a New York stock exchange house. His first venture 
in California was a securities business which became bank¬ 
rupt as a result of two salesmen absconding with the pro¬ 
ceeds of sales. He received a discharge from bankruptcy 
by the United States District Court in San Francisco on 
June 1, 1936, 90% of the claims having been paid by a 
bonding company. Mr. Herzenberg’s net worth is $38,- 
470.00. A personal line of credit in the amount of $3,000 
has been extended to him by the Bank of America. In 
addition, he has a % interest in real estate valued at 
$30,000 recently devised to him by his deceased uncle. In 
the event of a grant of this application, he will resign 
his present position and will devote full time to the day- 
to-day operations of the station as its general manager. 

44. Alexander Lewis , Vice President, of the applicant 
company, is the proposed advertising manager of the sta¬ 
tion at a salary of $300 per month. He is a resident of 
the city of Los Angeles and is presently engaged in the 
parking lot business. From 1936-1940, Mr. Lewis was 
engaged in the hotel business in Venice and Los Angeles, 
California, and in addition to his other duties relating to 
the management of such hotels, he handled advertising 
and publicity. Prior thereto, he worked for the same 
New York stock exchange house in which Mr. Herzenberg 
was also employed. Mr. Lewis’ net worth is $10,000. In 
the event of a grant of this application, he would dispose 
of his present business interests, would move to Monrovia, 
and would devote full time to the station’s operations. 

45. (a) William J. Omer died on May 22, 1948, subse¬ 
quent to the closing of the record of this proceeding. As 
previously indicated, Mr. Omer had subscribed to 160 
shares of the company’s stock. By the joint stockholder’s 
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stock subscription agreements of record in this proceed¬ 
ing, Mr. Omer agreed “to pay for the same in money 
($16,000) at such times as the directors may designate.” 
In addition, Mr. Omer offered and the company accepted 
his offer to lend $20,000 to the applicant company upon 
the call of the Board of Directors. 

3819 (b) As of the time of the hearing of this pro¬ 

ceeding, Mr. Omer’s net worth was $104,850. He 
was the proposed commercial manager of the station at 
a salary of $400 per month. His activities as commercial 
manager would have related to the construction and main¬ 
tenance of the station’s buildings. Mr. Omer was a resi¬ 
dent of Monrovia where he had resided since 1936, and 
where he had engaged in the buying, selling, and develop¬ 
ing of real estate. He was one of the founders of the 
Citizens League of Monrovia and held the office of Public 
Relations Director of the League. In the event of a grant 
of this application, he had planned to dispose of his real 
estate business and to devote full time to the station’s 
operation. As of the time of the hearing and for a pe¬ 
riod of more than 20 years, his health had precluded him 
from devoting full time to his business interests. 

46. As of the time of this proceeding, all stockholders 
had sufficient assets to meet their commitments. 

47. The proposed program schedule was approved by 
the Board of Directors: it, however, was prepared by Mr. 
Herzenberg who made the survey of the Monrovia area 
which is more fully described at Paragraph 13 hereof. 
Mr. Herzenberg has read the Commission’s so-called Blue 
Book, and is familiar with its content. The program 
schedule is based upon the applicant’s plan to operate the 
station on a non-network basis and to serve the needs of 
the city of Monrovia and of the other cities surrounding 
it which are located in the San Gabriel Valley. The ap¬ 
plicant has not designed its program schedule to serve 
the needs of the city of Los Angeles. The proposed sta¬ 
tion will operate 84 hours weekly, with sustaining pro- 
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grams occupying approximately 31% of its time and live 
programs occupying 64% of its time. A breakdown of 
its proposed weekly program schedule shows: recorded 
commercial 27.52%; recorded sustaining .07%; wire com¬ 
mercial 8.45% wire sustaining .03%; live commercial 
33.35%; live sustaining 30.58%; with 168 commercial spot 
announcements and 59 public service announcements. The 
percentages of operating time which applicant plans to 
devote to the various types of programs are: entertain¬ 
ment 39.2%; civic 25.1%; agricultural 6.5%; religious 
5.4%; news 10.8%; educational 9.2%; and governmental 
3.8%. Tentative arrangements have been made with va¬ 
rious transcription libraries. A contingent contract has 
been entered into with the Associated Press for the pro¬ 
posed station’s wire service. No arrangements have been 
made with local newspapers for local news although the 
applicant proposes to do so. 

48. Applicant’s program schedule is geared to the 
availability of talent in the area disclosed by its survey. 
As shown by the findings at Paragraph 13 hereof, repre¬ 
sentatives of twenty-eight organizations in the Monrovia 
area were contacted by the applicant and although no 
definite commitments were made to them, each represen¬ 
tative indicated a desire to use the facilitis of the pro¬ 
posed station to develop programs of interest to their 
respective organizations. In addition, the musical direc¬ 
tor of the Arcadia-Duarte-Monrovia High School 
3820 has offered his cooperation in the production of 
musical programs. Don Porter, who has had ex¬ 
tensive experience in radio-screen-stage productions, has 
offered his services on a volunteer or minimum payment 
basis for the purpose of directing an experimental theatre 
program each Sunday. A local artist has offered his co¬ 
operation in connection with discussion programs concern¬ 
ing art. A teacher has offered her cooperation in con¬ 
nection with programs of book reviews. The program 
schedule reflects specific programs to be broadcast in co- 


46 A 


operation with these organizations and persons, including 
agricultural, civic, educational, and religious programs, 
and programs for the discussion of controversial issues. 
Local news will be broadcast throughout the day. 

49. As previously indicated, 63.93% of the station’s 
time is proposed to be local live programs. The appli¬ 
cant intends to use, in most part, amateur talent During 
its initial period of operation such talent will be used on 
a volunteer basis; thereafter, and in the event a sustain¬ 
ing program becomes a commercial one, the participants 
will be paid for their services. All religious programs 
are to be broadcast on a sustaining basis. Other types 
of programs will be broadcast on both a sustaining and 
commercial basis. Although a large minority Mexican 
population resides within the Monrovia area, the only 
specific program to be devoted to the needs of this popu¬ 
lation is a 15-minute daily program described as “Fiesta- 
Latin Tempo and Guide to Citizenship” which will be 
composed of recorded music interspersed with informa¬ 
tion concerning citizenship. Applicant, however, intends 
to design many of its civic and educational programs to 
meet the needs of this minority population. 

50. A staff of 13 employees is contemplated for initial 
operations. In addition to the participating stockholders, 
the applicant has selected its proposed production man¬ 
ager and its chief engineer, both of whom have extensive 
backgrounds in the radio field. 

51. It is estimated that the construction of the pro¬ 
posed station is $49,700; .the estimated monthly cost of 
operation is $5,198.39, which includes rental of land for 
studio and transmitter site; and the estimated monthly 
revenue is $7,500. The applicant corporation shows total 
assets of $45,647.66, consisting of: cash, $8,099.72; stock 
subscriptions, $35,000; and organizational expenses, $2,- 
547.95. In addition, a line of credit of $20,000 has been 
extended to the company. In the event of a grant of this 
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application, there is a contingent liability in the amount 
of $500. There are no current liabilities. 

3821 Conclusions 

1. Preliminary to a consideration of the com¬ 
parative merits of the respective applications, it is neces¬ 
sary to dispose of the question concerning the financial 
qualifications of the San Gabriel Valley Broadcasting 
Company of Monrovia, California, to be the licensee of a 
broadcast station. As indicated by the findings of fact 
of this Decision, one of the stockholders, owning 44% of 
the company’s stock, died approximately one year after 
the closing of the record. On June 13, 1949, the Commis¬ 
sion denied the applicant’s petition for leave to amend 
and to substitute stockholders to carry on in the place of 
the deceased stockholder. The primary grounds advanced 
by the Commission’s Memorandum Opinion and Order of 
June 13, 1949, denying the applicant’s petition for leave 
to amend, filed February 14, 1949, are set forth below: 

“The Commission is of the opinion that the circum- * 
stances in this proceeding are such that a denial of the 
petition for review is indispensable to a prompt and fair 
determination of the matter. The record in this proceed¬ 
ing was closed in April, 1947, and it would be controry to 
the interests of and work a hardship on all parties to the 
proceeding, with the exception of petitioner, to delay fur¬ 
ther the equitable termination of this matter. The amend¬ 
ment in question is major in character and constitutes, in 
effect, a new application so that the acceptance thereof 
would in fact necessitate a further hearing on the above- 
entitled applications. We are not unmindful that the need 
for the amendment arose because of the demise of a 
stockholder, a factor not under the control of petitioner. 
We feel, however, that the necessity for a prompt and 
expeditious termination of this proceeding must prevail.” 

2. Although as of the time the record of this proceed- 



ing was closed, all of the stockholders had sufficient assets 
to meet their commitments to the applicant company, the 
subsequent death of one of the stockholders results in 
there being no evidence of record indicating the solvency 
of the decedent’s estate and its ability financially to meet 
the decedent’s obligations to the applicant company com¬ 
posed of a subscription to 160 shares of capital stock 
($100 per share) and of a line of credit in the sum of 
$20,000. Moreover, we have considered, and we have re¬ 
jected, the applicant’s petition for leave to amend to show 
substituted stockholders and to reestablish its qualifica¬ 
tions upon the record of this proceeding. Estimated cost 
of construction of the proposed station is $49,700. As of 
the time of the hearing in this proceeding, total assets 
of the company were $45,647.66. In addition, the stock¬ 
holder, now deceased, had extended to the company a line 
of credit of $20,000, aggregating a total of $65,647.66 
available to the applicant company for the purpose of con¬ 
structing the station and of its initial cost of oper- 
3822 ation. Excluding the commitments of the deceased 
stockholder consisting of a subscription to stock 
in the sum of $16,000 and of the $20,000 line of credit, 
leaves the applicant company the sum of $29,647.66 as 
its available capital for the construction of the station. 
We conclude, therefore, that the San Gabriel Valley Broad¬ 
casting Company is not financially qualified to be the li¬ 
censee of a broadcast station. Since we have determined 
independently of any consideration of the existence of the 
other pending applications in this proceeding that the 
application of San Gabriel Valley Broadcasting Company 
must of necessity be denied, it becomes unnecessary for 
the Commission to compare the merits of the above appli¬ 
cation with those of the applications of Huntington Broad¬ 
casting Company and the Coast Radio Broadcasting Cor¬ 
poration. 

3. The proposals of Huntington Broadcasting Com¬ 
pany of Huntington Park and of Coast Radio Broadcast- 
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ing Corporation of Los Angeles involve mutually prohibi¬ 
tive interference. Accordingly, the Commission must de¬ 
termine which, if either, of the two applications should 
be granted. Our first consideration must be given to the 
comparative needs of Huntington Park and Los Angeles 
for the radio facility here sought based upon Section 
307(b) of the Communications Act of 1934, as amended, 
which requires the Commission to allocate radio facilities 
among the several States and communities so “as to pro¬ 
vide a fair, efficient and equitable distribution of radio 
service to each of the same. ,, 

4. The frequency involved in this proceeding is a clear 
channel frequency upon which the United States may as¬ 
sign Class II stations. The applicants propose an opera¬ 
tion with 5 kw power, daytime only. Operating as pro¬ 
posed at Los Angeles and Huntington Park, the proposed 
stations would substantially serve the cities of Los An¬ 
geles and of Huntington Park. Huntington Park, a city 
with a population of 28,648 persons, has no standard 
broadcast station located there. Los Angeles, with a pop¬ 
ulation of 1,504,277, has twelve standard broadcast sta¬ 
tions, ranging in power from 250 w to 50 kw. Both cities 
are in the Los Angeles metropolitan district which has 
a population of 2,904,596 persons. Los Angeles and Hunt¬ 
ington Park are contiguous cities, and are separated by 
distances of six miles from the center of each respective 
city and of two miles from their respective city limits. 
The city of Los Angeles is the principal city of the metro¬ 
politan district, and is of urban and industrial character. 
Although Huntington Park has individual identity as a 
separately incorporated city with its own civic, educa¬ 
tional, and governmental organizations, nevertheless, Hunt¬ 
ington Park is, because of its contiguous location to Los 
Angeles and its urban and industrial characteristics, an 
integral part of the city of Los Angeles. On the basis of 
assumed sites of the Los Angeles and Huntington 
3823 Park applicants, they propose to serve approxi¬ 
mately 96% and 83%, respectively, of the popula- 
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tion residing within the city of Los Angeles, and approxi¬ 
mately 80% and 89%, respectively, of the population 
within the Los Angeles metropolitan district The Los 
Angeles applicant would also render primary service to 
the residential area of the city of Huntington Park. 

5. Hence, based upon considerations of the type of 
frequency involved in this proceeding, the contiguous 
neighboring location of Huntington Park to Los Angeles, 
the similarity of the character of the two communities, the 
almost identical coverage proposed by the respective ap¬ 
plicants, and of the availability of broadcast transmission 
and reception services to each of these communities, the 
Commission believes that no clear distinction on the basis 
of Section 307(b) can be made between the Los Angeles 
and Huntington Park applicants despite the fact Hunt¬ 
ington Park has no broadcast transmission facility of its 
own. In reaching this conclusion with respect to the Los 
Angeles and Huntington Park applicants, we are aware 
of our decision in re Charles R. Sagite, Cleveland Heights, 
Ohio, et al (Docket No. 7175) adopted January 9, 1947, 
3 RE 694, but feel that that case is not applicable to the 
facts in this proceeding with respect to Los Angeles and 
Huntington Park. In the Cleveland Heights case, we 
held that in proceedings involving the use of Class TV 
frequencies, 13 under the policy of Section 307(b) of the 
Communications Act, public interest would best be served 
by granting, as between mutually exclusive applications 
for stations in the principal city of a metropolitan dis¬ 
trict and in a contiguous neighboring community, the ap¬ 
plication for the contiguous neighboring community when 
such community had no transmission facilities for local 
expression. 

6. It is our view, however, that the absence of a local 


13 Section 3.21 of the Commission’s Rules and Regulations pro¬ 
vides that a Class IV station is a station operating on a local 
channel and is designed to render service primarily to a city or 
town and the suburban and rural areas contiguous thereto. 
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transmission facility in a contiguous neighboring com¬ 
munity does not constitute a showing of substantial need 
for radio service where, as in the instant Huntington Park- 
Los Angeles proceeding, the frequency involved is other 
than a local frequency and the proposed station located 
either at Los Angeles or at Huntington Park would ren¬ 
der almost identical coverage of the principal city and 
of the neighboring contiguous community. As previously 
shown, the station proposed at Los Angeles would render 
primary service to 96% of the population of Los Angeles 
and would also serve the population of the residential 
area of Huntington Park. The station proposed at Hunt¬ 
ington Park would render primary service to the popula¬ 
tion of the entire city of Huntington Park and would also 
serve 83% of the population of the city -of Los 
3824 Angeles. Hence, we consider that application of 
the policy enunciated in the Cleveland Heights de- • 
cision to the instant proceeding would negate the equitable 
requirements of Section 307(b) of the Communications 
Act by permitting the need for a local Class IV radio 
facility in a neighboring community contiguous to a prin¬ 
cipal city to outweigh the obvious fact that a Class II 
station would also be a station of the principal city. . In 
this connection, the Commission has frequently held that 
stations docated in a particular city are licensed to serve 
not only the needs of the population of that city but also 
the needs of persons residing within the station’s entire 
service area. We further believe that the programs of a 
station located in either of the contiguous communities, 
if geared to the needs of the people of the city of its loca¬ 
tion, would also be geared to serve the needs of the people 
in the adjacent community. Moreover, we believe that the 
close proximity of stations located in either community 
afford the residents of both communities with the avail¬ 
ability of broadcast facilities for local self-expression 
(C/f Decision adopted April 15, 1949, In the Matter of 
Pawtucket Broadcasting Company (Docket No. 8416). 
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7. Since we have concluded that there are no signifi¬ 
cant distinctions enabling us to choose between the appli¬ 
cants in the light of the established criteria of Section 
307(b), in reaching our decision in this proceeding we 
must also consider the relative qualifications of the appli¬ 
cants herein and their respective program proposals. In 
comparing the relative qualifications of the applicants, 
the Commission has often preferred local residents of a 
community to non-residents because of the greater knowl¬ 
edge of and interest in the community likely to be had 
by residents, and the consequent greater ability and de¬ 
sire to serve its broadcast needs. Another basis for con¬ 
sideration upon which the Commission has selected among 
applicants is the extent of integration to be had between 
the ownership of a station and its day-to-day operations 
since such integration gives greater assurance of an ef¬ 
fectuation of the avowed policies of the responsible licen¬ 
see. 

8. Upon a careful review of the entire record in this 
proceeding and with particular regard to the factors to 
which we have specifically referred of residence and own¬ 
ership participation and operation, the Commission con¬ 
siders that the public interest would best be served by a 
grant of the application of Coast Radio Broadcasting Cor¬ 
poration. That applicant consists of seven stockholders, 
each of whom have either lived or been engaged in busi¬ 
ness in Los Angeles for a long period of time. Mr. Hugh 
R. Murchison, president, a director, and majority stock¬ 
holder owning 60% of the company’s stock, has an out¬ 
standing record of civic participation in Los Angeles and 
has demonstrated his interest in the establishment and 
maintenance of the proposed broadcast station as an in¬ 
strument for the benefit of the entire Los Angeles area. 
Mr. Murchison will be the general manager of the pro¬ 
posed station and although he will not devote full time 
to the station’s day-to-day operation, an examination of 
his testimony indicates that, if necessary, his only other 
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activity will relate to the continuation of his civic work, 
on a volunteer basis, with the Union Rescue Mission, a 
charitable organization of Los Angeles. Four of the re¬ 
maining six stockholders will be available for assistance 
in policy determinations in their capacity as officers and 
directors of the company. 

3825 9. Identified with the Huntington Broadcasting 

Company are ten stockholders, two of whom are 
residents of Huntington Park, and the remaining eight 
stockholders, with the exception of one, are residents of 
nearby cities. Seven of the ten stockholders are veterans 
of World War II. Mr. Leon Wyszatycki is vice-president, 
a director, and the company’s majority stockholder own¬ 
ing 60% of its stock. He is a recent resident of Hunting- 
ton Park, and has no civic or social affiliations in that 
community or in Los Angeles. We, therefore, believe 
that by contrast the acquaintance of the seven stockhold¬ 
ers, and particularly Mr. Murchison, of the Coast Com¬ 
pany with the community structure of Los Angeles re¬ 
sulting from their long-time local residence or their pro¬ 
fessional and social ties in that community are such as 
to make the Coast Company more qualified to respond to 
community needs than the Huntington company. 

10. We further believe that another factor which tends 
to favor the application of the Coast Company over the 
proposal of the Huntington company is the greater inte¬ 
gration of ownership and management which would result 
from a grant of the Coast application.' While seven stock¬ 
holders of the Huntington company owning 32.5% of its 
stock will devote their full time as employees to the day- 
to-day operation of the station, nevertheless, the policies 
of the proposed Huntington station, as more specifically 
set forth at Paragraph 21(c) of the findings of fact here¬ 
in, are under the ultimate control of Mr. Wyszatycki, its 
majority stockholder. Hence, the seven full time partici¬ 
pating stockholders have no control over the effectuation 
of the policies of that station other than as employees. 





54 A 


For this reason, we can attach no significant weight to the 
type of integration of ownership proposed "by the Hunt¬ 
ington applicant Moreover, we believe that the part time 
year-aronnd participation of Mr. Mnrchison, majority 
stockholder of the Coast company, in the day-to-day oper¬ 
ation of the Coast station as its general manager, gives 
ns a greater degree of assurance of the effectuation of 
the policies of the proposed Coast station. In contrast, 
Mr. Wyszatycki, majority stockholder of the Huntington 
company, will devote only six months of each year to the 
operation of the Huntington station as its commercial 
manager; the remaining six months of each year he will 
spend in Buffalo, New York, in connection with the opera¬ 
tion of his station there. 

11. Both of the corporate applicants, as well as their 
officers, directors and stockholders, are legally, technically 
and financially qualified to construct and operate the radio 
stations which they propose. Each applicant proposes 
to render a diversified type of program service. In con¬ 
nection with their public service programs, the Huntington 
Broadcasting Company has procured the cooperation of 
local Huntington Park governmental, religious, civic, edu¬ 
cational and fraternal leaders, whereas the Coast com¬ 
pany has secured primarily the cooperation of leaders 
of Los Angeles organizations. The record indicates that 
each applicant is aware of the needs and desires of the 
local groups within their respective communities. The 
proposed program service for each is predicated upon the 
general determination of both to recognize and to' 
3826 serve these existing needs; however, neither appli¬ 
cant has shown that specific arrangements for de¬ 
tailed presentations by particular groups have been con¬ 
summated. Upon comparison of the two applications in 
regard to program service, as proposed in each, the pre¬ 
ferment of one applicant over the other would not be war¬ 
ranted. Moreover, there is no competent evidence of rec¬ 
ord and, thus, no findings of fact in this decision upon 
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which we can reach a conclusion concerning the qualita¬ 
tive adequacy of existing radio services. In view of this 
fact, it would serve no purpose to compare qualitatively 
the program proposal of each of the applicants. 

12. ACCORDINGLY, IT IS ORDERED, This 27th 
day of January, 1950, That the application of Coast Radio 
Broadcasting Corporation is GRANTED, and that the 
applications of Huntington Broadcasting Company and 
San Gabriel Valley Broadcasting Company are DENIED. 
The grant to the Coast Radio Broadcasting Corporation 
is subject to the condition that the applicant will within 
sixty days file an application for modification of permit, 
specifying a transmitter site and antenna system meeting 
the requirements of the Commission’s Standards of Good 
Engineering Practice. 


FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie 
T. J. Slowie 

Secretary 


Released: February 1,1950. 


3827 APPENDIX I 

Rulings of the Commission Upon the Exceptions 
of the Huntington Broadcasting Company 

Exceptions No. 1, 2 and 5—Denied. The findings of 
fact of the Proposed Decision already adequately and 
accurately reflect the facts concerning the matters to 
which these exceptions are directed. 

Exception No. 3 —Granted, in part, and to the extent 
indicated by the modification of paragraph 7 of the find¬ 
ings of fact. The remainder of this exception is denied 
for the reasons stated in the Decision. 

Exception No. 4 —Denied. The evidence of record sus¬ 
tains the findings of the Commission’s Decision, and does 
not support the modification requested by this exception. 
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Exceptions No. 6 , 7 , 8 , 9 , 10 , 11,12 and 13 —Denied. The 
matters in the Proposed Decision to which these excep¬ 
tions are taken are supported by the record. These ex¬ 
ceptions are argumentative. Full and complete reasons 
for the Commission’s conclusions with respect to the 
grounds of decision and in answer to the arguments are 
set forth in the conclusions of the Commission’s Proposed 
Decision and Decision, and are supported by the findings 
of fact. 

3859 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 
Washington 25, D. C. 

51970 
FCC 50-953 

In re Applications of 

Huntington Broadcasting Company, Huntington Park, 
California; Docket No. 7694, File No. BP-4822 

Coast Radio Broadcasting Corporation, Los Angeles, 
California; Docket No. 7817, File No. BP-5095 
San Gabriel Valley Broadcasting Company, Monrovia, 
California; Docket No. 7962, File No. BP-5425 
For Construction Permits 

Memorandum Opinion and Order 

BY THE COMMISSION: Commissioner Jones not par¬ 
ticipating. 

L The Commission has before it for consideration a 
petition for rehearing, filed February 21, 1950 by Hunt¬ 
ington Broadcasting Company, directed against the Com¬ 
mission’s decision, released February 1, 1950, granting 
the application of the Coast Radio Broadcasting Corpo¬ 
ration and denying the petitioner’s application and the 
application of San Gabriel Valley Broadcasting Company. 
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An opposition to the petition for rehearing was filed March 
6, 1950 by Coast Radio Broadcasting Corporation, and a 
reply thereto was filed March 21, 1950, by Huntington. 

2. The proceeding arose out of the conflicting appli¬ 
cations of the parties to this proceeding, each requesting 
authority to construct new standard broadcast stations on 
the 1540 kc frequency, with 5 kw power, daytime only. The 
Huntington company proposed to establish its station at 
Huntington Park, California; the Coast company proposed 
to establish its station at Los Angeles; and the San Gabriel 
company proposed to establish its station in Monrovia, 

California. The applications were heard in a con- 
3860 solidated proceeding. 1 After the issuance of its pro¬ 
posed decision of September 22,1949, looking toward 
a grant of the Coast application and a denial, among 
others, of petitioner’s application, of the filing of excep¬ 
tions and of a memorandum brief directed against the 
proposed decision by the Huntington company, and oral 
argument before the Commission en banc, the Commission 
issued its final decision of February 1, 1950. 

3. By its petition for rehearing directed against the 
Commission’s final decision, the petitioner incorporated 
therein its memorandum brief filed in support of its ex¬ 
ceptions to the Commission’s proposed decision. Both the 
petition and the memorandum brief request the Commis¬ 
sion to reconsider its decision and, upon such reconsider¬ 
ation, that the Commission reverse its decision by grant- 


1 Other "party applicants in this consolidated hearing have not 
taken part in any further proceedings in this case. The applica¬ 
tion of the Hollywood Community Radio Group of Los Angeles, • 
California (Docket No. 7695), was dismissed by the Commission 
at the request of the applicant. After the issuance of the Com¬ 
mission’s proposed decision looking toward a grant of the Coast 
application and a denial of the application of the Huntington com¬ 
pany and of the San Gabriel Valley Broadcasting Company, the 
latter company did not file exceptions to the proposed decision and 
it did not take part in any further proceedings in this case. 
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ing petitioner’s application and denying the application 
of the Coast company. 

4. Petitioner’s major attack upon the Commission’s 
decision challenges our failure to select the successful ap¬ 
plicant in this proceeding in the light of Section 307(b) 
of the Communications Act, based upon a determination 
of which, if either, of the proposals—Huntington or Coast 
—would best lead to a fair, efficient and equitable distribu¬ 
tion of radio service as between Huntington Park and Los 
Angeles, California. In this case, the Commission’s ulti¬ 
mate decision rests upon the fact that the evidence of 
record in this proceeding and the findings of fact of the 
decision, revealed no significant differences as between the 
applicants in the light of the criteria of Section 307(b), 
which would enable the Commission to rest its ultimate 
conclusion upon Section 307(b) factors. Hence, the Com¬ 
mission being unable to reach its decision upon Section 
307(b) criteria, reached its ultimate conclusion, after con¬ 
sidering and weighing other relevant factors, in deter¬ 
mining, on a comparative basis, which of the applicants 
would best serve the public interest, convenience, or ne¬ 
cessity, if its application were to be granted. The Com¬ 
mission concluded in favor of the Coast company that the 
applicant was in a better position than was the Hunting- 
ton company to carry out its proposed service plans due 
to the greater degree of local residence of its stockholders 
and to the type of .integration of ownership and manage¬ 
ment in the operation proposed by Coast Radio. 

5. The petitioner contends that the conclusion of the 
Commission’s decision that there are no significant dis¬ 
tinctions enabling a choice between the applicants in the 
light of the established criteria of Section 307(b) is un¬ 
warranted, arbitrary, capricious and erroneous as a mat¬ 
ter of law; that the conclusory findings are not supported 
by the basic findings or by relevant and competent evi¬ 
dence; that the decision is in violation of the statutory 
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dnty of the Commission under Section 307(b) because the 
Commission ignored one factual distinction recognized by 
the findings and conclusions of its decision, namely, that 
'Los Angeles has 12 standard broadcast stations 
3861 and that Huntington Park has none. The petitioner 
further argues that the conclusion of the Commis¬ 
sion’s decision that there are no significant distinctions 
in the light of Section 307(b) as between the applicants, 
is merely a rationalization of an a priori determination 
arrived at by concretizing abstract words and phrases de¬ 
signed to achieve that conclusion. There is no merit to 
these contentions. 

6. First of all, it is clear from our decision that far 
from ignoring our well-settled policy of favoring the es¬ 
tablishment of a first local transmission facility in a small 
community, the application of this policy to the instant 
case was given full consideration in our decision that no 
significant distinction existed in the light of Section 307 (b) 
as between the applicants. In this connection, however, 
petitioner claims that “either Huntington Park has a need 
for radio service or it does not, and that the type of fre¬ 
quency requested to satisfy that need has no bearing on 
the question one way or the other.” The lack of merit to 
such a proposition in a comparative proceeding such as 
this, we believe, is patent. The relevant facts are these. 
Admitted even by the petitioner is the fact that Hunting- 
ton Park is a suburb of Los Angeles. In addition, as 
reflected by the findings of fact of our decision, the popu¬ 
lation of Huntington Park constitutes 1.12% of the total 
population within the 2 mv/m contour of the proposed 
Huntington Park station, while the population of San 
Antonio Township, where Huntington Park is located, con¬ 
stitutes 5.5% of the total population within the 2 mv/m 
contour of that station. In contrast, the population of 
the city of Los Angeles constitutes 59% of the total popu¬ 
lation within the 2 mv/m contour of the proposed Hunting- 
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ton Park station. There is also evidence of record that 
ass umin g a properly located transmitter site, a station 
located at Huntington Park could render primary service 
to that entire city with power as low as 250 watts. As 
further shown by the findings of fact of our decision, the 
Los Angeles and Huntington Park applicants on the basis 
of the assumed sites, propose to render primary service 
to approximately 96% and 83%, respectively, of the popu¬ 
lation residing within the city of Los Angeles. The Los 
Angeles applicant would also render primary service to 
the residential area of the city of Huntington Park and 
all the other cities located within San Antonio Township. 

7. With these considerations in mind, we believe that 
it is apparent from our decision that this case involves a 
matter of fundamental policy concerning the requirements 
of Section 307(b) to the Commission’s overall allocation 
policy, in a comparative proceeding such as this, involving 
a principal city and a suburb thereof. The basic question 
presented is whether in allocating frequencies under Sec¬ 
tion 307(b), the Commission is required, within the mean¬ 
ing of the term “states and communities” as used in 
Section 307^b), to consider the principal city and the sub¬ 
urb as two different communities regardless of the type 
of frequency involved or the coverage proposed by the 
applicants. 

3962 8. On petitioner’s theory every small city, re¬ 

gardless of whether the frequency is a dear channel 
or a local frequency, would constitute a community within 
the meaning of Section 307(b), and would be preferred to 
a larger city, in a comparative proceeding such as this, 
where, as here, the small community has no station and 
the larger community has several stations. But to the 
contrary are past cases by the Commission. These make 
it clear that while we recognize the establishment of a 
standard broadcast station in every community as a pri¬ 
mary of the Communications Act, in so far as an 
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inefficient or improper use of the broadcast frequencies 
would not result therefrom, such established policy is not 
intended to be a mathematically definite regulation to be 
mechanically applied to every proceeding" irrespective of 
other relevant factors. 

9. Hence, it is the Commission’s view, as shown by 
our decisions, that where a principal city and a suburb 
are competing for a frequency, and both applicants pro¬ 
pose to serve substantially the same areas and populations, 
the term “communities” as used in Section 307(b) is not 
limited in definition to that of legal municipalities, cities 
and states, but may include other community organiza¬ 
tions, such as metropolitan districts, depending upon the 
facts of the proceeding. As further shown by our deci¬ 
sion, the Commission has always viewed the question of 
what constitutes in any specific case, a community within 
the meaning of Section 307(b) in the light of a combina¬ 
tion of factors, such as (1) the type of frequency involved, 

(2) the coverage proposals of the respective applicants, 

(3) the definition and description of the use of standard 
broadcast stations as prescribed by the Commission’s Buies 
and Regulations and Standards of Good Engineering Prac¬ 
tice, (4) the definition and description of communities 
used by the Census Bureau, and (5) the facts adduced at 
the hearing concerning the proposed use of a particular 
frequency including the relationship and the distance be¬ 
tween the cities where the competing applicants propose 
to establish their respective stations. 

10. It is upon consideration of all the factors outlined 
above that we cannot accept petitioner’s apparent view 
that its demonstrated need for a local station requires the 
Commission in this proceeding to prefer Huntington Park 
to Los Angeles under the requirements of Section 307(b). 
For this proceeding involves a choice between two appli¬ 
cations, both of which request the use of a Class II fre¬ 
quency for stations operating with 5 kw power, which would 
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provide service to substantially all of the Los Angeles 
metropolitan district. To argue that the Commission may 
not, in applying Section 307(b), inquire into the coverage 
proposals which w'ould be rendered by the use of particular 
frequencies with relatively high power, is not only contrary 
to Section 307(b), but suggests that the Commission has 
no authority to classify radio stations and to prescribe 
the electrical nature of the service to be rendered by each 
class of station. 

11. The Commission’s authority to classify radio sta¬ 
tions is set forth in Section 303 of the Communications 
Act. Moreover, it is clear that in compartive pro- 
3963 ceedings such as this, Section 307(b) empowers the 
Commission to carry forth its rules and regulations 
with respect to the classification of radio stations on a 
case-to-case basis. As pointed out by the petitioner, Sec¬ 
tion 3.22 of the Commission’s Rules and Regulations in 
part reads as follows: 

“Class II station. A Class II station is a secondary 
station which operates on a clear channel (See § 3.25) and 
is designed to render service over a primary service area 
which is limited by and subject to such interference as may 
be received from Class I stations. A station of this class 
shall operate with power not less than 0.25 kilowatts nor 
more than 50 kilowatts. Whenever necessary, a Class II 
station shall use a directional antenna or other means to 
avoid interference with Class I stations and with other 
Class II stations, in accordance with the Engineering 
Standards of Allocation.” 

“Class IV station. A Class IV station is a station 
operating on a local channel and designed to render service 
primarily to a city or town and the suburban and rural 
areas contiguous thereto. The power of a station of this 
class shall not be less than 0.1 kilowatt nor more than 0.25 
kilowatt, and its service area is subject to interference in 
accordance with the Engineering Standards of Allocation.” 
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12. With respect to the Commission’s Buies and Beg- 
ulations regarding the use of Class IV stations, petitioner 
argues that “a Class IV station is not intended to serve 
a city such as Huntington Park which has neither sub¬ 
urban nor rural areas contiguous thereto”; that “such sta¬ 
tions are designed to serve the smaller non-metropolitan 
cities, and in the past they have been assigned almost 
exclusively thereto”; that “as a matter of fact, because 
of power limitations they cannot usually be expected to 
provide service to 90% of the metropolitan area”; that 
“Class IV stations should not be permitted in metropolitan 
areas under any considerations”; and that “actually under 
a proper interpretation of Section 3.22 of the Buies the 
only class of station that can be assigned for use in Hunt¬ 
ington Park and similar suburban metropolitan cities is 
a Class II station.” 

13. There is no merit to petitioner’s interpretation of 
Section 3.22 of the Commission’s Buies. Contrary to 
petitioner’s argument, strict interpretation of Section 3.22 

of the Commission’s Buies indicates that the 
3964 only type of station specifically prescribed for use 

in metroplitan areas is a Class III 2 and not a Class 
II station. However, past cases by the Commission indi¬ 
cate that the Commission’s Buies and Standards, relating 
to standard broadcast Stations, were established as a guide 
to assist the Commission in the allocation of broadcast 
stations, and have been liberally interpreted in order to 
effect the most widespread and effective broadcast system 
possible and to insure an equitable distribution of fre- 


2 Section 3.22(c) of the Commission's Rules reads, in part, as 
follows: “Class III Station. A Class III station is a station which 
operates on a regional channel and is designed to render service 
primarily to a metropolitan district 2 and the rural area contiguous 
thereto.” . . . Footnote 2 thereof reads as follows: “The term 
‘metropolitan district' as used in this paragraph is not limited 
in accordance with the definition given by the Bureau of the 
Census, but includes any principal center of population in any area.” 
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to Los Angeles, of the type of frequency involved in this 
proceeding, and of the metropolitan area coverage pro¬ 
posed by the applicants, we believe that our conclusion 
that there are no significant distinctions as between the 
proposals of the applicants, is but a proper application 
of the facts of this proceeding to the policies previously 
formulated in applying this section of the Act. 

15. In this connection, it is especially pertinent to 
point out that analagous policy of recognition of the unit 
of a metropolitan district as constituting a community 
within the meaning of Section 307 (b) is exemplified by the 
Commission’s Rules and Regulations. Illustrative of this 
fact are the Commission’s Rules and Regulations and its 
Standards of Good Engineering Practice relating to not 
only the standard broadcast services, but also the FM and 
TV services. (See, the Commission’s Standards of Good 
Engineering Practice Concerning Standard Broadcast Sta¬ 
tions, at page 3 thereof, with respect to the 90% 
3966 coverage rule of metropolitan districts. See also, 
Section 3.22(c) of the Commission’s Rules and Reg¬ 
ulations and footnote 1 thereof relating to the use of 
regional channels which “are designed to render service 
primarily to a metropolitan district” See also, Sections 
3.203 and 3.204 of the Commission’s Rules .and Regulations 
regarding Class A and Class B FM stations which, in 
substance, provide that “a Class A station which operates 
on a Class A channel is designed to render service pri¬ 
marily to a community or city or town other than the 
principal city of an area” and that a “Class B station is 
a station which operates on a Class B channel and is de¬ 
signed to render service primarily to a metropolitan dis¬ 
trict or principal city . . .”) In the proposed amend¬ 
ment to the Commission’s TV allocation plan, the Com¬ 
mission proposes to treat all communities in a metropolitan 
district as a single community for the purpose of allocating 
TV frequencies except in certain specified metropolitan 
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districts. In those proposed amendments, the Commission 
said, “In the case of some metropolitan districts, some 
of the communities are located at such a distance from 
the principal city thereof that a better coverage of metro¬ 
politan districts results if a separate assignment is made 
to such communities. ,, (Underscoring supplied for em¬ 
phasis.) 

16. An examination of our decision further indicates 
that there is no merit to petitioner’s claim that the Com¬ 
mission ignored pertinent findings of fact in arriving at 
its conclusion that both applicants propose almost iden¬ 
tical coverage of the area involved. As a preliminary 
matter, it is to be noted that neither the petitioner nor 
the Los Angeles applicant has selected a transmitter site. 
Hence, their respective coverage figures are based upon 
assumed sites. In Paragraph 15 of the findings of fact 
of our decision, there is set forth in detail the areas and 
populations proposed to be served by each of the appli¬ 
cants. When viewed from the standpoint that these esti¬ 
mates were calculated based upon assumed sites, we believe 
that such estimates support our conclusion that both ap¬ 
plicants propose almost identical coverage. 

17. The remaining matters upon which the petitioner 
relies in its petition for rehearing were all before the 
Commission in petitioner’s exceptions and at the oral ar¬ 
gument thereon, and upon careful review, we conclude 
that they are without merit 

18. ACCORDINGLY, IT IT ORDERED, This 26th day 
of July, 1950, That the petition for rehearing of the Hunt¬ 
ington Broadcasting Company is DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION 
/s/ T. J. Slowie 
T. J. Slowie 
Secretary 


SEAL 

Released: July 31, 1950 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the questions are: 

(1) whether on the basis of the undisputed findings, the 
Commission properly concluded that since both applicants for 
construction permits proposed stations which would serve the 
Los Angeles metropolitan district, no choice could be made 
between them based on Section 307 (b) of the Communications 
Act. 

(2) whether the Commission properly determined that a 
grant to intervenor Coast Radio would better serve the public 
convenience, interest, and necessity in the Los Angeles metro¬ 
politan district than would a grant to appellant. 
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®ntteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10756 


Huntington Broadcasting Company, appellant 



Federal Communications Commission, appellee 

Coast Radio Broadcasting Corporation, inteevenor 

— 

STATEMENT OP PACTS 

This is an appeal taken on August 19,1950 (App. 2-9) 1 by 
Huntington Broadcasting Company, Huntington Park, Cali¬ 
fornia, from a final decision of the Federal Communications 
Commission, released February 1, 1950 (App. 14^56), and re¬ 
affirmed by a Memorandum Opinion and Order, released July 
31, 1950 (App. 56-67), denying appellant’s Petition for Re¬ 
hearing (R. 3829-3840). The Commission’s decision granted 
the application of Coast Radio Broadcasting Corporation, in- 
tervenor herein, for a construction permit for a new standard 
broadcasting station at Los Angeles, California, to be operated 
on the frequency 1540 kilocycles, with a power of 5 kilowatts, 
daytime only, and simultaneously denied the applications of 
appellant and of San Gabriel Valley Broadcasting Company, 
which requested the use of the same facilities in Huntington 
Park, California and Monrovia, California, respectively. The 
relevant facts are as follows: 

' • 

On May 2, 1946, appellant filed its application requesting 
a construction permit for a new standard broadcasting station 

1 In this brief, references to the printed Joint Appendix appear as (App. 

-), references to the original record filed with this Court appear as 

(R.-), and references to appellant’s brief appear as (Br.-). 

c::~■ 

(1) 
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at Huntington Park, California, to operate on 1540 kilocycles, 
5 kilowatts power, daytime only (E. 1-65). By order of July 
25,1946, the Commission designated appellant’s application far 
hearing in a consolidated proceeding with a mutually exclusive 
application which had been filed by the Hollywood Community 
Radio Group (App. 10-11). 

Thereafter, on July 30,1946, Coast Radio Broadcasting Cor¬ 
poration, intervenor herein, filed an application for construc¬ 
tion permit, seeking a new standard broadcast station at Los 
Angeles, California, to operate on 1540 kilocycles, with 5 kilo¬ 
watts power, daytime only (R. 86-202). On August 29,1946, 
the Commission adopted an order, designating the Coast Radio 
application to be heard in the previously scheduled consolidated 
hearing involving appellant and Hollywood Community Radio 
Group (App. 12-14). On November 21,1946, the Commission 
issued an additional order, including in the above consolidated 
hearing consideration of the mutually exclusive application 
of San Gabriel Valley Broadcasting Company for a new stand¬ 
ard broadcast station at Monrovia, California, to be operated 
On 1520 kilocycles, with 1 kilowatt power, daytime only (R. 
404 t 406) . 2 The applications of Hollywood Community Radio 
Group and Pacific Broadcasting Company, each requesting the 
same Class B FM facilities in Hollywood, California and Los 
Angeles, California, respectively, were also consolidated in the 
hearing. 

The consolidated hearings involving the above applications 
were heard at Los Angeles, California, on December 16-20, 
1946, and on March 10-13,1947, and at Washington, D. C., on 
April 7-11, 1947. Subsequent to the hearing, on December 
3, 1948, the Commission dismissed the AM and FM applicar 
tions of Hollywood Community Radio Group at the request of 
the applicant. 

The Commission, on September 22, 1949, adopted a Pro¬ 
posed Decision looking to a grant of the Coast Radio applicar 
tion and to a denial of the applications of appellant and San 

* On December 16,1946, San Gabriel was permitted to amend its applica¬ 
tion to request operation on 1540 kilocycles, 5 kilowatts power, daytime only 
(B. 513). 
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Gabriel (R. 3706-3732) . 8 By a separate order adopted on the 
same day as the Proposed Decision, the Commission severed 
the FM application of Pacific Broadcasting Company from 
these proceedings (R. 3705). Exceptions to the Proposed De¬ 
cision and a brief in support of the exceptions were filed by 
appellant on October 17, 1949 (R. 3734-3768) and oral argu¬ 
ment on the exceptions was held before the Commission en 
banc on January 9,1950 (R. 3772-3799). 

On February 1, 1950, the Commission released its final De¬ 
cision, granting the application of Coast Radio and denying 
the applications of appellant and San Gabriel (App. 14-56). 
Appellant, on February 12, 1950, filed a Petition for Recon¬ 
sideration or Rehearing (R. 3829-3840), and Coast Radio filed 
an opposition to that petition on March 3, 1950 (R. 3842- 
3845). Thereafter, on March 20,1950, appellant filed a Reply 
to Coast Radio’s opposition (R. 3848-3855). In a Memoran¬ 
dum Opinion and Order, released on July 31, 1950, the Com¬ 
mission denied appellant’s Petition for Reconsideration or Re¬ 
hearing (App. 56-67) and appellant subsequently filed its 
Notice of Appeal with this Court on August 19, 1950 (App; 
2-9). 

SUMMARY OF ARGUMENT 
1 

. * * ■' • • IT * 

While Section 307 (b) of the Communications Act, required 
the Commission to evaluate the comparative needs of the sep¬ 
arate communities where it is confronted with mutually ex¬ 
clusive applications proposing to serve such communities, the 
nomenclature of the application does not determine whether 
the applicants are, in fact, proposing to serve two different com¬ 
munities. In this case, the facts disclose that Huntington Park 
is a suburb of, and contiguous to the City of Los Angeles, and 
an integral part of the Los Angeles metropolitan district. 

* It was proposed to deny the San Gabriel application on the grounds that 
the applicant was not financially qualified, and that application was there¬ 
fore not given comparative consideration with those of appellant and Coast 
Radio. San Gabriel did not file exceptions to the Proposed Decision or par¬ 
ticipate in the oral argument before the Commission. 
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Moreover, both applicants proposed a regional operation on a 
Class II frequency, employing five kilowatts power, which 
would provide service to substantially all of the Los Angeles 
metropolitan district, while the evidence disclosed that Hunt¬ 
ington Park could be served by a local, 250 watt station. In 
light of these facts, the Commission properly concluded that 
both applicants were actually seeking to serve the same re¬ 
gional community—the Los Angeles metropolitan district— 
and therefore, no choice between them could be made based 
upon Section 307 (b). It is dear that this conclusion is in 
accord with the provisions of the Communications Act, the 
Commission’s Rules and Regulations and the previous deci¬ 
sions of the Commission. 

- • n 

Since the Commission was not able to choose between the 
applicants upon Section 307 (b) factors, it was necessary to 
determine, upon a comparative basis, which of the two appli¬ 
cants would best serve the public interest in the Los Angeles 
metropolitan district. . The Commission found that because 
the coverage proposals of the applicants were both based on 
assumed transmitter sites neither could be preferred because of 
more efficient use of the frequency. The Commission further 
found that both applicants were legally, technically and finan¬ 
cially qualified and determined that their proposed program 
plans afforded no grounds for choosing between them. The 
ultimate choice of Coast Radio was based upon undisputed find¬ 
ings that it was in a better position to carry out its proposed 
service plans because of the greater degree of local residence of 
its stockholders and the greater degree of integration of owner¬ 
ship and management proposed in its operation. This deter¬ 
mination was clearly appropriate under the circumstances. 



Appellant’s principal arguments in this case are based on a 
complete misconception of what the Commission has decided. 
It is alleged that the Commission found that there were no 
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distinctions between the cities of Huntington Park and Los 
Angeles which would enable it to make a choice, based upon 
Section 307 (b) of the Communications Act, between two appli¬ 
cants proposing to establish new standard broadcast stations 
in those cities. Appellant contends that such a conclusion is 
arbitrary and capricious. If appellant’s interpretation of the 
Commission’s decision and Memorandum Opinion and Order 4 
were correct, its appeal would have some semblance of merit, 
for it is obvious that there are many distinctions between these 
two municipalities. What the Commission, in fact, decided, 
however, was that in light of the frequency sought by the appli¬ 
cants and the use proposed to be made of that frequency, the 
differences between the cities of Huntington Park and Los 
Angeles were not, and could not be, controlling in determining 
which of the two competing applications should be favored. 
For it was evident from the facts of the case that both appli¬ 
cants were actually seeking to establish regional stations which 
would serve the same community, namely, the Los Angeles 
Metropolitan District. The Commission therefore concluded 
that there was no significant distinction between the two appli¬ 
cants, with respect to the communities to be served by the pro¬ 
posed stations of each which would enable it to make a choice 
between them based upon the criteria of Section 307 (b). It 
then proceeded to compare the two applicants with respect to 
all factors relevant to a determination as to their relative ability 
to serve the interests of the Los Angeles Metropolitan District, 
and concluded, for reasons which have received no more than 
formal challenge from appellant, that intervenor’s application 
was to be preferred to appellant’s. 

4 Appellant is in the anamolous position of having filed a petition for re¬ 
consideration of the Commission's decision, and of then almost ignoring, in 
its brief on this appeal, the Commission’s Memorandum Opinion and Order 
of July 31, 1950, which, in denying the petition, dealt at length with the 
arguments advanced therein by appellant. It is dear, however, that the 
validity of the Commission's action here challenged roust be tested 
the statements of the Commission in this Memorandum Opinion and Order 
as well as those contained in the conclusions of the Decision. 

927910—51-2 
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I 

The Commission properly determined that since both appli¬ 
cants proposed stations which would serve the Los Angeles 
Metropolitan District, no choice could be made between 
them on the basis of Section 307 (b) 

In the instant case the Commission was called upon to choose 
between two mutually exclusive applicants which purported 
to request facilities which would serve different communities. 
One applicant proposed to establish a new standard broadcast 
station on the frequency 1540 kilocycles with 5 kilowatts power, 
daytime only, in the city of Los Angeles, California. The sec¬ 
ond applicant sought to utilize the same facilities and power 
to establish a new station in the city of Huntington Park, Cali¬ 
fornia. The applications therefore appeared, on their face, 
to present a case for the application of Section 307 (b) of the 
Communications Act, which provides that: 

(b) In considering applications for licenses, and mod¬ 
ifications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

It is upon the authority of Section 307 (b) that appellant has 
rested almost its entire case both in its presentation before the 
Commission and on this appeal. Its argument is a simple one : 
since appellant would locate its station in the municipality of 
Huntington Park whereas intervenor’s station was to be situ¬ 
ated in Los Angeles, the Commission, it is alleged, was required 
by the terms of Section 307 (b) to choose between the two cities 
on the basis of which was most in need of an additional standard 
broadcast facility. Such a choice, it further contends, must, 
in keeping with consistent Commission policy, favor Hunting- 
ton Park over its larger neighbor, since, while both cities re¬ 
ceive radio service from approximately the same number of 
existing stations, Huntington Park presently has no transmit¬ 
ting facility located within its confines and devoted particularly 
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to broadcasting programs serving the special needs of that 
community, while Los Angeles has no less than twelve. In 
such circumstances the Commission has normally followed a 
policy of favoring the establishment of a first local transmission 
facility in any community of substantial size as against the es¬ 
tablishment of supplementary facilities in communities already 
possessing a number of broadcast transmission outlets, even 
where such other communities are, as in the instant case, much 
more heavily populated. Newman Broadcasting Corp. T 3 Pike 
& Fischer, R. R. 1237; Finger Lakes Broadcasting System , 3 
Pike & Fischer, R. R. 406; WMAK,Inc ., 3 Pike & Fischer, R. IL 
694; Southern Media Corp., 3 Pike & Fischer, R. R. 554. 

The fatal deficiency in appellant's argument, however, lies 
in its assumption that the test of whether two mutually ex¬ 
clusive applications for broadcast facilities propose to or would 
serve separate “communities”, within the meaning of Section 
307 (b), is solely a matter of the nomenclature of the respective 
applications. Section 307 (b) of the Communications Act, 
and the Commission policies developed to carry out its pro¬ 
visions, were clearly intended to provide a rational means of 
choice between two mutually exclusive applications which pro¬ 
pose to provide service to distinct groups of listeners in separate 
communities, rather than to establish any arbitrary means of 
selecting between two or more applicants proposing to serve 
the same basic listening audience, or community. As the Com¬ 
mission pointed out in its Memorandum Opinion and Order 
(App. 61): 

* * * the term “communities” as used in Section 307 
(b) is not limited in definition to that of legal munici¬ 
palities, cities and states, but may include other com¬ 
munity organizations, such as metropolitan districts, 
depending upon the facts of the proceeding * * * 
the Commission has always viewed the question of what 
constitutes in any specific case, a community within the 
meaning of Section 307 (b) in the light of a combination 
of factors, such as (1) the type of frequency involved, 

(2) the coverage proposals of the respective applicant^ 

(3) the definition and description of the use of standard 
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broadcast stations as prescribed by the Commission’s 
Rules and Regulations and Standards of Good Engineer¬ 
ing Practice, (4) the definition and description of com¬ 
munities used by the Census Bureau, and (5) the facts 
adduced at the hearing concerning the proposed use of 
a particular frequency including the relationship and 
the distance between the cities where the competing ap¬ 
plicants propose to establish their respective stations. 

There is no question that a municipality of the size of Hunt¬ 
ington Park may, under appropriate circumstances, be consid¬ 
ered to be a community within the meaning of that term as 
used in Section 307 (b) of the Communications Act. This fact 
is expressly recognized by the Commission (App. 61,64). The 
question still remains, however, as to whether appellant's appli¬ 
cation in the instant proceeding can properly be considered as 
one to serve the city of Huntington Park, to be compared with 
an application of intervenor to serve the city of Los Angeles, 
or whether the undisputed facts of record disclose that the true 
situation presented is that both of the competing applications 
actually intend to and will serve a single, larger, and more in¬ 
clusive community group. 

When we examine the factual situation in the light of the 
criteria set forth above, it becomes clear that the alleged dis¬ 
tinction between the communities to be served by each of the 
applicants is entirely illusory. There is undisputed evidence 
in the record that a Class IV, 250-watt station operating on one 
of the broadcast channels set aside for such local operation 
could provide satisfactory service to Huntington Park within 
the requirements of the Commission's Standards of Good Engi¬ 
neering Practice for Standard Broadcast Stations (R. 3046-7) .* 
But the frequency here in dispute, 1540 kilocycles, is set aside 
by Section 3.25 (e) of the Commission's Rules for use in the 
United States by Class II stations, subject to the necessity of 
protecting the dominant interests of the Bahamas Islands. 

'Class IV stations are licensed to operate with a maxi Timm power of 250 
watts on one of a number of local channels set aside for that purpose, and 
“are designed to render service primarily to a city or town and the suburban 
and rural areas contiguous thereto.” See Sections &21 (c) and 8.22 (d) 
of the Commission’s Rules and Regulations. Appendix, infra, p. 25. 
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Under Section 3.22 (b) of the Commission's Rules, Class H 
stations are secondary stations operating on foreign or domestic 
“clear channels”, and required to afford protection to the signals 
of the dominant Class I or foreign stations on the channel. 
Within this limitation,® Class II stations may operate with 
power assignments ranging from 250 watts, the power normally 
assigned to local Class IV stations, to as high as 50,000 watts, 
the maximum power assignable under the rules to the high- 
power Class I dear channel stations. In view of this wide 
range it is obviously not possible to establish any general cate¬ 
gory of service for such stations, as in the case of local (Class 
IV), Regional (Class III) or Clear Channel (Class I) stations. 
It can only be said that, with respect to its service, a proposed 
Class II station may provide service to, and hence be operated to 
serve the interests of either a local, regional, or widespread 
metropolitan and rural (clear channel) community, depending 
upon the facts of each particular case. 

In the present case the necessity to protect existing stations 
on the channel made impossible any nighttime operation or 
high power operation during the day. Both appellant and 
intervenor proposed, however, to operate their requested day¬ 
time stations with 5,000 watts power, which is also the maxi¬ 
mum power assigned to Class III regional stations, designed 
primarily to serve an entire “metropolitan district and the rural 
area contiguous thereto.” See Sections 3.21 (b) and 3.22 (c) 
of the Commission's Rules and Regulations. Appendix, infra, 
p. 25. And the evidence of record clearly disclosed that in the 
instant situation the proposed power of 5,000 watts was more 
than sufficient to permit both applicants to provide regional 
service to most of the Los Angeles Metropolitan District, in 
spite of the extensive size of the area comprehended within 
this district, as defined by the United States census. Since 
both applicants, as authorized by the Commission's Rules and 
Standards, presented their case on a “transmitter site to be 
determined” basis, i. e., before deciding the exact location of 
their transmitting antenna, no exact determination of the ac~ 

• And subject, of course, to the necessity of also protecting other existing 
Class II stations on the channel to the extent required by the Commission’s 
Standards. See I (Part 2) Pike & Fischer, R. R., § 81:32. 



tual coverage of either proposed station under operating con¬ 
ditions could be made. But the figures introduced at the hear¬ 
ing and based on an assumed site in the center of the cities 
in which the main studio would be located and assumed values 
for the electrical efficiency of the antenna system, as prescribed 
by the standards for use in such cases, were more than sufficient 
to demonstrate, beyond reasonable doubt, the regional rather 
than local nature of the coverage which would be provided by 
either proposed station. 7 Thus the 28,648 residents of Hunt¬ 
ington Park constitute but 1.12% of the total population 
within the computed 2 mv/m contour 8 of appellant’s proposed 
station, and the population of San Antonio Township, in which 
Huntington Park is located, comprises only 5.5% of the popu¬ 
lation within its 2 mv/m contour. On the other hand, appel¬ 
lant’s calculations showed that its proposed station would pro¬ 
vide a 2 mv/m signal to no less than 89% of the population of 
the extensive Los Angeles Metropolitan District including 83% 
of the population of the city of Los Angeles. The actual cov¬ 
erage of any station which might be granted to appellant as 
well as the coverage of any station licensed to the intervenor 
might, of course, vary somewhat from the assumed figures in 
the record depending upon the ultimate location of the an¬ 
tenna site of such station. But in any event the service pro¬ 
vided to Huntington Park would be only a small fraction of 
the total number of persons in the Los Angeles metropolitan 
area who would receive primary service from whichever station 
was eventually to be constructed. 

It is dear, therefore, that both applicants, located within 
the same metropolitan district, proposed services of a regional 
nature on a frequency usable for such service, and both would 
give approximately equivalent service to the same regional 

' Bat see pages 21-22, infra, for a discussion of the unsatisfactory nature 
of these figures based on assumed sites and antenna efficiencies in deter¬ 
mining which of the two proposals would make the best and most efficient 
use of the channel or serve the greater number of people. 

•The 2 mv/m (millivolt per meter) contour is that established by the 
Commission’s Standards of Good Engineering Practice as the minimum field 
signal strength intensity necessary to provide primary service to urban 
residential areas. See I (Part 2) Pike & Fischer R. R., § 81:14. A higher 
signal strength is necessary in city business and factory areas. 
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area—the Los Angeles Metropolitan District, of which both the 
city of Los Angeles and Huntington Park are integral parts. 
Moreover, the Los Angeles station would provide primary serv¬ 
ice to the entire residential district of Huntington Park and 
appellant’s station would, in turn, provide 83.1% of the popu¬ 
lation of the city of Los Angeles with service of an intensity 
of at least 2 mv/m. 

Of crucial importance to the Commission’s determination 
with respect to Section 307 (b) are the facts concerning-the 
relationship of the two communities to one another. For while 
Huntington Park is, as the Commission expressly found (App. 
19-20, 49), a separate municipality with its own civic, edu¬ 
cational and governmental organizations, it is admittedly a 
small suburban community located within two miles of the city 
limits of Los Angeles, the principal city of the metropolitan 
district, and within 6 miles of the center of this fourth largest 
city of the United States. The question is thus raised sharply 
and clearly by the instant case whether two applications, pro¬ 
posing regional coverage of approximately the same metro¬ 
politan area, must be considered as coming from different 
“communities” within the meaning of Section 307 (b) where 
one proposes to locate its station at an unspecified location 
within the principal city of the metropolitan district to be 
served and the other proposes to locate its station at some 
unspecified location in a contiguous neighboring municipality 
just outside the city limits of the principal city. Appellant’s 
case resolves into the sole argument that its application must 
be favored over intervener’s because Huntington Park has no 
transmission facilities and Los Angeles has twelve. But this 
argument is clearly little more than an effort to utilize a possibly 
genuine need—that of Huntington Park for a local 250 watt 
station to serve its own peculiar local interests—as a device 
for securing a regional broadcast facility in the Los Angeles 
metropolitan area, as against any competing applicant pro¬ 
posing to locate its regional station in the city of Los Angeles, 
without proper consideration of the relative ability of the two 
applicants to meet the needs of the single regional community 
they both propose to serve. 
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In a paraphrase of certain language taken from this Court’s 
decision in Easton Publishing Company v. Federal Communi¬ 
cations Commission , 85 U. S. App. D. C. 33, 37,175 F. 2d 344, 
348, appellant has complained that, to the people of Huntington 
Park, one frequency is similar to any other, as long as it is useful 
for purposes of local expression.® This may be true, but it does 
not dispose of the logical fallacy in appellant’s argument. To 
the people of Huntington Park a local station assigned to a 
clear channel normally set aside for high power long distance 
service would be as satisfactory as a similar station assigned to a 
channel set aside for local operation. It could hardly be argued, 
however, that because one of two mutually exclusive appli¬ 
cants for 50,000 watt dear channel stations proposed to locate 
its station in a previously stationless surburban town, it should 
therefore, and on that basis alone, be awarded the grant as 
against a competitor proposing to locate a dear channel station 
in a neighboring city already possessing other facilities for local 
expression. The need of a suburban community for local radio 
service, though undoubtedly decisive in a contest with another 
better served suburban or urban community for assignment 
of a radio station on an appropriate frequency with appropriate 
power to supply such local service, cannot therefore properly 
prejudge or determine the question of which of two applicants 
desirous of serving a much larger and more cosmopolitan area 
such as an entire metropolitan district, can best serve that 
larger community. As the Supreme Court has dearly stated 
in Federal Communications Commission v. Sanders Brothers 
Radio Station , 309 U. S. 470, 475, the test of whether public 
interest would be served by the issuance of a license is “the 

* In the Easton Publishing Company case, it should he noted, this Court 
was faced with a situation the converse of that presented in this appeal. 
There the issue was not the distinctive nature of the two communities in¬ 
volved—it was admitted that the Easton station would not adequately serve 
Allentown, and the Allentown station would not serve Easton. Instead, the 
question was how to evaluate the existing service to each community. In 
passing on this question this Court properly pointed out that to the Allentown 
listeners, the fact that its existing station bad ten times the power of the 
existing Easton station, did not provide them with ten times as much service- 
since it was still only a single outlet for local expression. 
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ability of the licensee to render the best practicable service to 
the community reached by his broadcasts ” (emphasis added). 
Cf. Simmons v. Federal Communications Commission 83 U. S. 
App. D. C. 262, 169 F. 2d 670, cert, denied, 335 U. S. 846. 
Appellant would substitute for this test, the ability of an ap¬ 
plicant to serve the particular needs of some 1.12% of the com¬ 
munity which would be reached. 

Neither the Communications Act nor its legislative history 
afford any support for appellant’s effort to secure absolute pref¬ 
erential rights for its application for a regional station on the 
basis of the need for transmission facilities of a portion of the 
area served. As the Commission’s Memorandum Opinion in 
the Newark case, Newark Broadcasting Corp., 3 Pike & Fischer, 
R. R. 839, points out, the legislative history of Section 307 (b) 
clearly indicates that the radio service was meant to be fairly, 
efficiently and equitably distributed among the several States 
and communities and was intended to include the need of such 
units for transmission facilities as well as their even more basic 
reception needs. But the section itself expressly talks not only 
in terms of equitable distribution of licenses but also of “fre¬ 
quencies, hours of operation and of power.” And, in so speak¬ 
ing, the Section clearly refers to the statutory duties imposed 
upon the Commission by Section 303 of the Act to: 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered 
by each class of licensed stations and each station within 
any class; 

(c) Assign bands of frequencies to the various classes 
of stations, and assign frequencies for each individual 
station and determine the power which each station shall 
use and the time during which it may operate; 

(d) Determine the location of classes of stations or 
individual stations; * * * 

Moreover, the history of the unsuccessful effort to prescribe 
equality of service by means of the so-called Davis Amendment, 
is further indicative of Congressional intent to have the Com¬ 
mission apply the mandate of Section 307 (b) only in the light 
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of the most careful consideration of all relevant factors rather 
than by any one set rule of thumb or mathematical formula. 10 

The Commission has accordingly established in each of the 
principal broadcast services a comprehensive frequency allo¬ 
cation plan designed to insure that the limited radio spectrum 
will be utilized most effectively by providing for different 
classes of stations, each operating within a specified range of 
power and each designed to serve certain types of areas and 
communities. In the newer FM and Television services the 
particular communities and the types of station assigned to 
each have been specifically spelled out in the Commission’s 
Rules and Standards. In the older standard broadcast (AM) 
service, the existence of a large number of established stations 
prior to any effective Government regulation has made the 
adoption of any such Nation-wide allocation plan impractical 
But here, too, the Commission has been able to establish three 
general classes of stations—clear channel, regional and local, 
and to set aside specified frequencies for each type of operation 
in accordance with its Rules and Standards. As indicated 
above, engineering refinements have also made it possible for 
stations to make secondary use of the foreign and domestic clear 
channels, such as the one involved in this case. Such second¬ 
ary stations, subject to their protection of the dominant clear 
channel stations may, as particular circumstances permit, op¬ 
erate to serve local, regional or, occasionally, even larger com¬ 
munities of listeners. This fact does not mean, however, that 

“ In the original Radio Act of 1927, the provisions of Section 9 were sub¬ 
stantially the same as those of the present Section 307 (b). In the so-called 
Davis Amendment to the Radio Act (45 Stat. 373), Congress experimented 
with a mathematical approach to the distribution of radio facilities by 
dividing the country into five zones, each of which was assigned an equal 
share of radio facilities. The Davis Amendment was carried over into the 
Communications Act of 1934 (47 TJ. S. C., Sec. 307 (b)), but Congress found 
that the mathematical approach merely tied the hands of the Commission 
and failed to achieve fair, efficient and equitable distribution of facilities. 
Therefore, in 1936, the Davis Amendment was repealed and the present 
broad language of Section 307 (b) was substituted for it (49 Stat. 1475). 
See also Easton Publishing Co. v. Federal Communications Commission, 
85 U. S. App. D. 0.33,175 F. 2d 344, in which this Court rejected a contention 
that the Commission is required to apply Section 307 (b) by assigning rigid 
mathematical values to the various criteria which it considers. 
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such Class II stations are to be assigned to applicants on the 
basis of considerations applicable to Class IV local stations, 
even where, as here, they can serve regional or larger areas and 
propose to do so. 11 

Appellant’s position finds no support in past decisions of 
the Commission. In the first place, it is clear that in adminis¬ 
tering the broad provisions of Section 307 (b), as well as of 
other sections of the Communications Act, the Commission is 
constantly confronted with new fact situations and problems 
which require the applications of new policies or the modifica¬ 
tion of old ones. With respect to the power of the Commission 
to depart from previous policies or cases the Supreme Court in 
Federal Communications Commission v. WOKO, Inc., 329 
U. S. 223 stated at p. 228: 

... we cannot say that the Commission is bound by 
anything that appears before us to deal with all cases at 
all times as it has dealt with some that seem comparable. 

And in Courier Post Publishing Co. v. Federal Communications 
Commission, 70 App. D. C. 80, 85, 104 F. 2d 213, 218, this 
Court stated: 

In administering the law, the Commission must con¬ 
sider each case upon its individual grounds. The per¬ 
mit should be granted if it meets the statutory criterion 
of public convenience, interest or necessity, if not, it 
should be denied. In the instant case, it seems to us 
there has been a departure from the policy of the Com¬ 
mission expressed in the decided cases, but this is not a 
controlling factor upon the Commission. We must 
keep in mind that the findings of fact by the Commis- 

u It is not necessary to the decision in this case to speculate on what the 
outcome of the case would have been if appellant had applied for a 250-watt 
station to serve Huntington Park and its environs. It is clear, however, that 
under such circumstances the admitted need of Huntington Park for a local 
means of radio expression, would be relevant to any determination and that, 
in competition with any mutually exclusive application, the appellant could 
properly be considered as a Huntington Park applicant and Huntington Park, 
or perhaps San Antonio township as the “community” whose service needs 
would be evaluated in determining whether a fair, efficient and equitable 
distribution of radio facilities required that a grant be made to appellant 
rather than to its competitors. 
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sion in this case are conclusive if supported by substan¬ 
tial evidence, unless it clearly appears that they are 
arbitrary or capricious. 

The question in this and every case is, therefore, whether the 
Commission's decision is sound and based on substantial evi¬ 
dence in light of the particular facts presented, and not whether 
the Commission has adhered slavishly to prior determinations 
which may be comparable in some respects. In the instant 
case, however, the Commission's decision does not represent a 
departure from its previous policies enunciated in the Section 
307 (b) cases. 

In numerous cases the Commission, has considered the type 
of frequency involved and denied licenses to applicants because 
they sought to establish stations in communities which the par¬ 
ticular class of station or frequency was not designed to serve. 
Pacific Radio Corp., 6 F. C. C. 475; Earle Yates , 5 F. C. C. 213; 
W. A. Barnette, 7 F. C. C. 113; Plattsburg Broadcast Corp., 
7F.C.C.517. And the Commission has also noted, as a reason 
for refusing to allocate a Class II or III frequency to a com¬ 
munity which it was not designed to serve, that the community 
in question could be adequately served by a local station. 
WGTM, Inc., 7 F. C. C. 401; Cf. Peter J. Calderone, 7 F. C. C. 
212. The cases cited by appellant, as illustrating a contrary or 
inconsistent position on the part of the Commission in past pro¬ 
ceedings, are, it is clear upon analysis, without exception proper 
determinations in completely different and non-analogous fac¬ 
tual circumstances. Their use in this appeal only serves to 
emphasize the difficulty, if not the impossibility, of deciding 
these cases by a universal rule of thumb or an inflexible series 
of regulations. 

The first category of case cited by the appellant is that exem¬ 
plified by the Commission's decisions in WMAK, Inc., 3 Pike & 
Fischer, R. R. 694, and Metropolitan Broadcasting Company, 
5 Pike & Fischer, R. R. 532, where, in a comparative proceed¬ 
ing for Class IV local facilities between the principal city of a 
metropolitan area and one of its suburbs, the Commission has 
favored the suburb and granted it a first outlet for local ex- 
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pression in preference to assigning additional facilities to Hie 
principal city. There is nothing, however, in the present ap- 
' peal which is inconsistent with these decisions; on the con¬ 
trary the Commission has expressly held in this case that a 
Class IV local station is the appropriate type of facility to be 
assigned to a suburb such as Huntington Park (App. 64). As 
the Commission stated in the Metropolitan Broadcasting Com¬ 
pany case, 5 Pike & Fischer, R. R. 532, 545, in awarding a sta¬ 
tion to Alamo Heights, Texas, in preference to San Antonio, 
Texas: 

The frequency involved in this proceeding is a Class 
IV frequency. By Section 3.22 of our Rules such a Class 
of station is designed to render service primarily to a 
city or town and the suburban and rural areas contiguous 
thereto. Class IV assignments to cities or communities 
within a metropolitan district, particularly to the smaller 
communities therein, are made where a need for such 
an assignment is shown and where such operation is in 
accord with our Rules and Standards, particularly with 
respect to the community involved. 

Similarly in the WMAK case where a Cleveland Heights appli¬ 
cant was preferred to one from Cleveland, the Commission 
noted that the respective proposals of the applicants for 250 
watt Class IV stations would not render primary service to 
substantial parts of each of the other cities involved so that 
a dear case involving proposals to serve different communities 
was presented. 

A second series of cases, exemplified by the decisions in New¬ 
ark Broadcasting Corporation, 3 Pike & Fischer, R. R. 839; 
Central Connecticut Broadcasting Corporation, 4 Pike & 
Fischer, R. R. 39; Metropolitan Broadcasting Corp., 3 Pike & 
Fischer, R. R. 1991, 2000 and Hampden-Hampshire Corpora¬ 
tion (WHYN ), 4 Pike & Fischer R. R. 504, involve cases of 
competition for Class HI regional facilities between the prin¬ 
cipal city of a metropolitan district and other major cities 
located within the metropolitan district but at an appreciable 
distance from the principal city. In each of these cases the 
Commission considered both of the competing applicants aa 
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applicants proposing to serve separate communities and went 
on to compare the needs of the separate communities in the light 
of established criteria. But in each case of this type the appli¬ 
cation from a subsidiary city within the metropolitan district 
was from a substantial urban center which could by no means 
be considered as a contiguous suburb to the principal city with 
which it was in competition. There is obviously no similarity 
between the relationship between New York City and Newark, 
New Jersey (the communities involved in the Newark Broad¬ 
casting case, supra) and between Los Angeles and Huntington 
Park. While Newark is within Hie New York Metropolitan 
District, it is a major city in its own right, ranking twelfth in 
population in the United States in the 1940 census, with its 
own needs and interests, and, for that matter, with its own 
suburban areas. The same distinction applies in the case of 
the relationship of Hartford, Connecticut to New Britain, Con¬ 
necticut (see Central Connecticut Broadcasting Corporation, 
supra) of Springfield, Massachusetts and Holyoke, Massa¬ 
chusetts (see Hampden-Hampshlre Corp., supra) and St. Louis, 
Missouri and Belleville, Illinois (see Metropolitan Broadcast¬ 
ing Corp., supra ). a The Belleville News Democrat case, 4 
Pike & Fischer R. R. 1043, is even less closely analogous. For 
here the Commission was faced with competing applicants from 
two secondary cities in the St. Louis Metropolitan District but 
located in the state of Illinois, neither of which could by any 
stretch of the facts be considered as a suburb either of St. Louis 
or one another. Thus the Commission expressly pointed out 
in the Belleville decision, in distinguishing it from the holding 
of the Commission in the instant proceeding, that Belleville 

is not located in the heart of the St. Louis metropolitan 
district and surrounded by industrial areas and cities [as 
is the case with Huntington Park in relation to the Los 
Angeles metropolitan district] but is located in the ex¬ 
treme southeastern portion of the metropolitan district, 

n While the decisions in these cases is not dear on this, it may be ques¬ 
tioned whether in any of these cases a Class IV 250 watt station would have 
provided adequate coverage to the smaller city, as it would for suburban 
Huntington Park. 
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is surrounded by rural areas and is the county seat of 
St. Clair County, Illinois. Belleville can hardly be re¬ 
garded as an integral part of East St. Louis or the city 
of St. Louis (4 Pike & Fischer R. R. at 1058). 

On the basis of this finding the Commission concluded that the 
two cases were not analogous or comparable. And, in the light 
of that significant factual distinction, the statement by ap¬ 
pellant in its brief (p. 44) that “there is no real distinction be¬ 
tween the instant proceeding and the Belleville-East St. Louis 
proceeding, for, as Los Angeles and Huntington Park have equal 
availability of broadcast service, then St. Louis, East St. Louis 
and Belleville also have equal availability of such service,” 
is an utterly meaningless one. 

In its brief appellant has pointed to the Commission’s de¬ 
cision in WO AX, Inc. (WTNJ ), 4 Pike & Fischer R. R. 344, as 
the closest case on the facts to the one involved in this appeal. 
In this case the Commission favored a grant to an applicant 
proposing to serve the City of Camden, New Jersey, over an 
applicant for facilities in Philadelphia, Pennsylvania, the prin¬ 
cipal city in the metropolitan district, on grounds that Camden 
was in greater need of facilities for local expression than Phila¬ 
delphia. Since both of these applicants sought to utilize a 
Class II frequency for daytime-only operation, appellant has 
stated that they were seeking “for all intents and purposes the 
identical facilities sought by the applicants in this proceeding? 
(Br. 15.) In fact, however, the facilities sought were far from 
identical. For although a Class II frequency was involved 
in the Camden-Philadelphia proceeding, both applicants were 
seeking to establish 250-watt stations with extremely limited 
coverage rather than the 5,000-watt operations involved in the 
instant proceeding. And in addition Camden, New Jersey, 
a city of over 100,000 population, located in a different state 
from Philadelphia, clearly does not stand in the same relation¬ 
ship to Philadelphia as the small suburban community of 
Huntington Park does to Los Angeles. 

Finally, appellant has referred to the fact that there are 
numerous Class II stations presently operating in suburbs of 
metropolitan communities, including, presumably, some which 
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operate with sufficiently high power to afford satisfactory serv¬ 
ice to substantial parts of the metropolitan district as a whole . 
(Br. 22). Those grants, however, have, without exception, 
been made in non-hearing cases in which the Commission was 
not required to make a choice as between applicants from a 
principal city and one of its suburbs competing for the facil¬ 
ities. In such cases, the widest and most effective use of radio 
facilities may be served by granting Class III stations, or Class 
II stations with the power and coverage of Class III stations, 
to suburban communities, when no other conflicting de¬ 
mand for the facilities has been made. 13 In the instant case, 
however, the Commission was called upon to make a choice 
between two applicants seeking the same facilities, and it was 
therefore necessary to determine, in light of all the relevant 
factors, which of the two applicants would bettor serve the 
public interest, convenience and necessity in the common area 
proposed to be served by each. 14 

” It is Important to note, however, that where such regional-type stations 
are located in suburban metropolitan communities, they are nevertheless 
under an obligation to serve the interests of the listening audience not 
only in the particular community in which they are located, but also the 
entire portion of the metropolitan area which they provide with primary 
service. In addition, the fact that these stations should be considered, 
in any comparative proceeding, as serving the larger metropolitan community, 
rather than any particular subdivision thereof, is well exemplified by the 
substantial number of cases in which such stations, after they have been 
in existence for a while, have petitioned the Commission to officially change 
the designation of the station from the suburb to the principal city of the 
metropolitan district. See, Atlantic Broadcasting Co n Inc. (WHOM), 6 
Pike & Fischer, B. B. 1108; WOAX, Inc 6 Pike & Fischer R. R 77; Leon 
Wyszatyeki, tr/as Greater Erie Broadcasting Co. (WWOL ), File No. BML- 
1287; decided March 16, 1940 (grant without hearing); Cf. Desert Broad¬ 
casting Co. Inc, 4 Pike & Fischer, B. B. 849. 

“For reasons which are completely beyond comprehension, appellant has 
devoted the entire third section of its brief to a discussion of the Commis¬ 
sion’s decision in the case of Pawtucket Broadcasting Co. (WCFI ), 4 Pike 
& Fischer, B. B. 1345, which it erroneously states the instant decision is 
predicated upon (Br. 84), and which it appears to believe was errone¬ 
ously decided, in violation of Section 807 (b), and “destructive of the 
cardinal principle that broadcasting .. . is a competitive business and 
should he regulated as such.” (Br. 39.) Appellant appears to argue both 
that the alleged erroneous nature of the Pawtucket case is grounds for 
reversing the instant decision (Br. 40), and that such reversal should Include 
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n 

The Commission properly concluded a grant to intervenor 
would better serve the interests of the Los Angeles Metro¬ 
politan District than a grant to appellant 

Having concluded that the evidence of record and the find- 
ings of fact in this proceeding revealed no significant distinc¬ 
tions between the two applicants which would enable a choice 
to be made between them upon Section 307 (b) factors, it was 
necessary for the Commission to determine, on a comparative 
baas, whether a grant of Coast Radio’s application or of appel¬ 
lant’s would best serve the public interest, convenience, or ne¬ 
cessity in the Los Angeles Metropolitan District. Upon con¬ 
sideration of all the relevant factors, the Commission properly 
concluded that a grant of the Coast Radio application would 
be preferable. . ^ 

With respect to the coverage proposals of the applicants, the 
Commission considered all of the facts and concluded that 
they were substantially the same and afforded no basis for pre¬ 
ferring either of the applicants (App. 67). It is appellant’s 
contention that this conclusion was arbitrary and capricious in 

appropriate instructions to the Commission to ignore the alleged doctrine 
of the Pcnetucket case In its future actions. (Br. 35.) 

‘ This entire argument is insubstantial and has no relevance here. Aa 
appellant itself dearly points oat, the Pawtucket case is concerned with the 
question of whether a request by an existing station to move from one city 
;to another, where such application does not conflict with any other, raises 
a question of equitable distribution of radio service among the several 
communities within the meaning of Section 807 (b). Whatever the merits 
Of this legal question may be, it is obviously not presented in this case. 
The only reason for citing the Pawtucket case in the Commission’s present 
decision is that in that case, as here, the Commission held that where a 
regional station serves a metropolitan district, it is this district, rather than 
the particular political subdivision thereof in which the station’s studios 
are located, whch must he considered the “community” It servos within the 
meaning of Section 307 (b). This conclusion of the Commission owes its 
validity to the considerations set out in full in its decisions in this case 
and discussed in this brief, and not to the fact that it had been previously 
applied to a different fact situation in the Pawtucket case. Any error which 
might conceivably have been nude in that case with respect to the manner 
in which Section 807 (b) must be considered in passing on uncontested 
applications to move stations from one city to another, is completely irrele¬ 
vant to the proper determination of the present contested case on its own 
distinct facts. 
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that the Commission ignored the fact that appellant’s proposed 
operation would serve more people than would Coast Radio. 
While the record evidence indicates that appellant’s proposed 
operation would serve a few more persons in the Los Angeles 
Metropolitan District than would Coast Radio’s (App. 25), the 
significant factor, as noted in the Commission’s Memorandum 
Opinion and Order (App. 67), was that neither of the appli¬ 
cants had chosen a transmitter site and both of their coverage 
figures were calculated on the basis of assumed transmitter 
sites. In light of the fact that the coverage proposals based 
on assumed transmitter sites may be substantially altered when 
actual sites are chosen, 15 the Commission properly concluded 
in this case that the two applicants proposed almost identical 
coverage and that the relatively slight differences in the pro¬ 
posed coverage figures would not enable it to prefer one appli¬ 
cant over the other. 

The Commission concluded that both corporate applicants, 
as well as their respective officers, directors and stockholders 
were legally, technically and financially qualified to construct 
and operate the radio stations they proposed (App. 54). On 
the basis of undisputed findings of fact, the Commission found 
that both applicants proposed diversified program services, 
had secured the cooperation of local governmental, religious, 
civic, educational and fraternal groups in the respective com¬ 
munities in which they proposed to locate their studios and 
that they both were aware of the needs and desires of the local 
community public service groups. However, neither of the 
applicants demonstrated that they had completed specific 
arrangements for the presentation of programs by any of the 
groups that had been contacted. After comparing their pro¬ 
gram proposals, and, after noting that there was no evidence 
in the record upon which any conclusions as to the adequacy 

"In this case a particularly significant change in the coverage figures 
might result from a relatively slight shift in the transmitter site, because 
of the differing intensities of distribution of the large population residing 
within the Los Angeles Metropolitan District. While the applicants assumed 
transmitter sites in the center of Los Angeles and Huntington Park, respec¬ 
tively, either of their actual sites might be located almost anywhere in the 
huge Los Angeles Metropolitan District. 
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of the existing services in the Los Angeles Metropolitan Dis¬ 
trict could be based, the Commission concluded that neither 
applicant could be preferred over the other on the basis of 
their proposed program services. 

The ultimate choice of Coast Radio as the applicant best 
qualified to serve the Los Angeles metropolitan district was 
based upon the finding that it was in a better position to carry 
out its proposed service plans in view of the greater degree of 
local residence of its stockholders as well as the greater degree 
of integration of ownership and management proposed in its 
operation. The Commission has often preferred applicants in 
comparative proceedings on the basis of local ownership 10 and 
integration of ownership and management 17 and this Court has 
upheld the Commission where a choice between applicants has 
been predicated upon these factors. Bay State Beacon, Inc . 
v. Federal Communications Commission, 84 U. S. App. D. C. 
216,171 F. 2d 826. Cf. Kentucky Broadcasting Corp. v. Fed¬ 
eral Communications Commission, 84 U. S. App. D. C. 383, 
174 F. 2d 38. Moreover, appellant does not, on this appeal, 
challenge the Commission’s determination that Coast Radio 
should be preferred because of the greater degree of local resi¬ 
dence of its stockholders and integration of ownership and 
management. That determination is therefore not now at 
issue before this Court. 

It is thus clear that the Commission’s conclusion in this case 
that the Coast Radio applicant was better qualified to serve 
the Los Angeles metropolitan district was based on substantial 
evidence of record and findings of fact and was reached only 
after careful consideration of all relevant factors advanced by 
the applicants. Under these circumstances, the Commission’s 
decision should not be disturbed. See Republic Aviation Corp. 
v. Labor Board, 324 U. S. 793, 800; Rochester Telephone Cor- 


” Faulkner County Broadcasting Co., 6 Pike & Fischer, R. R. 1; Pilgrim 
Broadcasting Co., 5 Pike & Fischer, R. R. 881; Jorama-Fer Radio Corp. 
4 Pike & Fischer, R. R 995; Jackson Broadcasting Co., 4 Pike & Fischer, 
R R 690. 

17 St. Andrew Bay Broadcasting Co., 4 Pike A Fischer, R. R. 871; East 
Liverpool Broadcasting Co., 4 Pike & Fischer, R R 790; Cedar Rapids 
Broadcasting Corp., 3 Pike & Fischer, R R 1853. 
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poration v. United States , 307 U. S. 125,140; National Broad¬ 
casting Company v. United States, 319 IT. S. 190, 224; Federal 
Communications Commission v. WOKO, Inc., 329 U. S. 223, 
229; Mississippi Valley Barge Line Co. v. United States, 292 
U. S. 282,286. 

. CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Benedict P. Cottone, 

General Counsel, 

Max Goldman, 

_ Assistant General Counsel, 

Richaed A. Solomon, 

Robert D. Gbeenbubg, 

Counsel, 

Federal Communications Commission. 



APPENDIX 

RULES AND REGULATIONS OF THE FEDERAL COMMUNICATIONS 

COMMISSION 

§ 3.21. Three classes of standard broadcast channels * * * 

(b) Regional channel. —A regional channel is one on which 
several stations may operate with powers not in excess of 5 
kilowatts. The primary service area of a station operating on 
any such channel may be limited as a consequence of inter¬ 
ference to a given field intensity contour. 

(c) Local channel. —A local channel is one on which several 
stations may operate with powers not in excess of 250 watts. 
The primary service area of a station operating on any such 
channel may be limited as a consequence of interference to a 
given field intensity contour (13 F. R. 7469). 

§ 3.22. Classes and power of standard broadcast star 
tions * * * 

(b) Class II station. —A Class II station is a secondary sta¬ 
tion which operates on a clear channel (see § 3.25) and is 
designed to render service over a primary service area which 
is limited by and subject to such interference as may be re¬ 
ceived from Class I stations. A station of this class shall 
operate with power not less than 0.25 kilowatt nor more than 
50 kilowatts. Whenever necessary, a Class II station shall 
use a directional antenna or other means to avoid interference 
with Class I stations and with other Class II stations, in 
accordance with the Engineering Standards of Allocation. 

(c) Class III station. —A Class III station is a station which 
operates on a regional channel and is designed to render service 
primarily to a metropolitan district and the rural area contigu¬ 
ous thereto. Class III stations are subdivided into two classes. 

(1) Class III-A station. —A Class III-A station is a Class 
III station which operates with power not less than 1 kilowatt 
nor more than 5 kilowatts and the service area of which is sub- 


(25) 
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ject to interference in accordance with the Engineering Stand¬ 
ards of Allocation. 

(2) Class III-B station .—A Class III-B station is a Class III 
station which operates with a power not less than 0.5 kilowatt 
nor more than 1 kilowatt night and 5 kilowatts daytime and 
the service area of which is subject to interference in accord¬ 
ance with the Engineering Standards of Allocation. 

(d) Class IV station .—A Class IV station is a station operat¬ 
ing on a local channel and designed to render service primarily 
to a city or town and the suburban and rural areas contiguous 
thereto. The power of a station of this class shall not be less 
than 0.1 kilowatt nor more than 0.25 kilowatt, and its service 
area is subject to interference in accordance with the Engi¬ 
neering Standards of Allocation (13 F. R. 7469). 
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QUESTION PRESENTED 

1. Whether the Commission was correct in finding on 
the basis of the facts before it that Huntington Park 
and Los Angeles, California are not different “communi¬ 
ties” within the meaning of Section 307(b) of the Com¬ 
munications Act of 1934, as amended. 
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In The 


States (Eourt of Appeals 

Fob the District of Columbia Circuit 


No. 10,756 


Huntington Bboadcasting Company, Appellant, 

vs. 

Fedebal Communications Commission, Appellee, 

and 

Coast Radio Bboadcasting Cobpobation, Intervener. 


Appeal from the Federal Communications Commission 


BRIEF FOR INTERVENER 


n. 

STATEMENT OF FACTS 

This is an appeal taken on August 19, 1950 (J. A. 
2A-9A) 1 by Huntington Broadcasting Company, Hunting- 
ton Park, California, from a final decision of the Federal 


1 J. A. refers to Joint Appendix in Appellant’s brief. 





Communications Commission, dated January 27, 1950 (J. 
A. 14A-56A), and reaffirmed by a Memorandum Opinion 
and Order dated July 26, 1950 (J. A. 56A-67A), denying 
Appellant’s Petition for Rehearing. The Commission 
granted the application of Coast Radio Broadcasting Cor¬ 
poration, Intervener, for a construction permit for a new 
standard broadcasting station at Los Angeles, California, 
to be operated on the frequency 1540 kilocycles, with a 
power of 5 kilowatts, daytime only, and denied the ap¬ 
plications of Appellant and San Gabriel Valley Broad¬ 
casting Company which requested the use of similar 
facilities in Huntington Park, California and Monrovia, 
California, respectively. The relevant facts are as fol¬ 
lows: 

On May 2, 1946, Appellant filed its application request¬ 
ing a construction permit for a new standard broadcast¬ 
ing station at Huntington Park, California, to operate 
on 1540 kilocycles, 5 kilowatts power, daytime only (Tr. 
1-65). Subsequently Appellant’s application was consoli¬ 
dated for hearing with other conflicting applications of 
Coast Radio Broadcasting Corporation, Intervener herein, 
seeking the same facilities for Los Angeles, Hollywood 
Community Radio Group, Los Angeles, and San Gabriel 
Valley Broadcasting Company, Monrovia, California. 
Consolidated hearings were held during 1946 and 1947. 
Shortly thereafter, the application of Hollywood Com¬ 
munity Radio Group was dismissed. 

On September 22, 1949 the Commission adopted a pro¬ 
posed decision looking toward a grant of the Coast Radio 
application and a denial of the applications of Huntington 
Broadcasting Company (Appellant) and the San Gabriel 
Valley Broadcasting Company. Appellant filed excep¬ 
tions to the proposed decision and requested oral argu¬ 
ment which was heard by the Commission (J. A. 16A). 
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On January 27, 1950 the Commission adopted its final 
decision granting the application of Coast Radio, Inter¬ 
vener, and denying the application of Appellant Appel¬ 
lant filed its petition for Reconsideration or Rehearing. 
Coast Radio filed its opposition thereto and Appellant 
filed a reply to such opposition. Thereafter on July 26, 
1950, the Commission, after considering the above plead¬ 
ings, adopted a Memorandum Opinion and Order in which 
it discussed the various points raised by Appellant and 
denied said petition for Reconsideration or Rehearing (J. 
A. 56A). Appellant then prosecuted its appeal to this 
Court (J. A. 2A-9A). 


V 

m. 

SUMMARY OF ARGUMENT 

It is contended that the Commission acted arbitrary 
and capricious when it found that there were no distinc¬ 
tions between the cities of Los Angeles and Huntington 
Park, California, which would enable it to make a choice 
between the applicants based on Section 307(b) of the 
Communications Act of 1934, as amended. 2 No one can 
deny that there are differences between the cities. How¬ 
ever, as the Commission’s decision and Memorandum 
Opinion and Order pointed out there were no important 
differences as between the stations proposed by the two 
applicants which would enable it to apply Section 307(b). 


2 Appellant’s assignment of errors and argument (Appellant's 
Brief, Statement of Case, pgs. 2-4) relate only to the Commission's 
decision of January 27, 1950 (J. A. 14A-55A). It should also have 
considered the subsequent Memorandum Opinion and Order dated 
July 26, 1950 (J. A. 56A-67A). 
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It decided that both applicants proposed to construct pow¬ 
erful stations designed to serve approximately the same 
area, i.e., the Los Angeles metropolitan district 

In arriving at its final conclusions the Commission con¬ 
sidered the frequency and power requested, coverage pro¬ 
posals of each application, the Commission’s Rules and 
Standards of Good Engineering Practice, and the rela¬ 
tionship, including distance, between the municipalities 
involved. Then it proceeded to make a choice between the 
applicants on the basis of their relative ability to serve 
the Los Angeles metropolitan district and concluded for 
reasons not presently challenged by Appellant that Inter¬ 
vener should be preferred over Appellant. 

Even if Huntington Park were to be considered a sepa¬ 
rate community under Section 307(b), Appellant’s pro¬ 
posal violated that section of the statute because it in¬ 
volves an inefficient use of the frequency. 

The Commission’s decision and Memorandum Opinion 
and Order denying Appellant’s petition for Rehearing 
adequately set forth the grounds for its conclusions so 
that this Court can properly review the conclusions 
reached by the Commission. 

The earlier decision of the Commission which Appel¬ 
lant claims is erroneous and should therefore not have 
been followed is not before this Court However, that 
decision, like the one under review, involves a problem 
where the service areas are the same or substantially the 
same. 
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IV. 

INTERVENER’S REPLY AND ARGUMENT 

1. Appellant’s contention that on the basis of the 
Commission’s own findings, its conclusion that no distinc¬ 
tion can be made between the cities of Los Angeles and 
Huntington Park, California, within the meaning of Sec¬ 
tion 307(b) 3 is arbitrary and capricious (Appellant’s Brief, 

Pg* 9)- 

The Commission had before it two applications which 
at first glance purported to be designed to serve different 
municipalities, i.e., Huntington Park and Los Angeles. 
Apparently Appellant takes the position that since Hunt¬ 
ington Park has no station of its own and Los Angeles 
has stations, the grant should be made to Huntington 
Park. We submit that Appellant has misconstrued the 
Commission’s findings. It found that under the facts 
before it, Huntington Park is not a separate community 
within the meaning of Section 307(b). This is set forth 
in the Memorandum Opinion and Order of the Commis¬ 
sion denying the petition for rehearing (J. A. 56A, 61 A). 
Huntington Park is within the Los Angeles metropolitan 
district, six miles from the Los Angeles city hall and two 
miles from the Los Angeles city limits (J. A. 19A, 69A). 
Huntington Park, a suburb of Los Angeles, is an urban 
community (surrounded by industrial areas) having a 
population of 28,648 persons (1940 U. S. Census) within 
an area of 2.7 square miles (J. A. 19A). Appellant could 
serve all of Huntington Park with 250 watts power; it 


3 That section reads as follows: "In considering applications for 
licenses, and modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, and of 
power among the several States and communities as to provide a 
fair, efficient, and equitable distribution of radio service to each 
of the same." (47 U. S. C. 151 ff). 
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proposes to use the same power as Intervener, 5 kw (J. 
i A. 60A). 4 With this high power Appellant and Inter¬ 
vener propose to cover substantially the same area, Le., 
i the Los Angeles metropolitan district (J. A. 69A). 5 Ap¬ 
pellant’s station at Huntington Park would render pri¬ 
mary service to 2,693,620 persons in an area of 2585 
square miles; the station of Coast Badio, the Intervener 
and grantee, would provide primary service to 2,409,384 
persons in an area of 2650 square miles (J. A. 25A). a 
Appellant and Coast Badio would render primary service 
to 89% and 82.5% respectively of the population of the 
Los Angeles metropolitan district. 7 Their respective cov¬ 
erage of the population of the City of Los Angeles would 
be 83% and 96% (J. A. 25A). 

Huntington Park contains about 1% of the population 
to be served by Appellant’s station; about 59% of those 
to be served by Appellant reside in Los Angeles (J. A. 

4 The applicants submitted cost of construction estimates (J. A. 
35A, 41A). Intervener's counsel made informal inquiry of a supplier 
on January 18, 1951 to ascertain the cost of one of the principal 
items of equipment used in a station, i. e., a transmitter. He was 
quoted a price of $18,250 for a 5 kw and $2,600 for a 250 watt 
transmitter. It is not contended that every other item used in the 
construction of stations would vary because of greater power. It 
may be presumed that Appellant’s principal stockholder, who had 
been engaged in the radio business for some years, was aware of 
the difference in costs of a 250 watt and a 5 kw installation (J. A. 
31A). 

5 Coast Radio would also serve the residential area of Huntington 
Park and nearby towns (J. A. 60A). 

• Both applicants used a site to be determined in their respective 
cities (J. A. 67A). After a grant is made, the successful applicant 
is required to file a modification of construction permit specifying 
a site that must be approved by the Commission. Coverage from 
the actual site may vary from that based on a site to be determined. 
Population data based on 1940 U. S. Census. 

7 The percentages are not strictly comparable because that for 
Appellant is for the 2 mv/m contour whereas that for Coast Radio 
is for a larger contour, 0.5 mv/m (J. A. 25A). 
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59A). Considering that both applicants—Appellant and 
Coast Radio—desired to serve substantially the same area 
and population, the Los Angeles metropolitan district, the 
Commission correctly concluded that the sole question for 
determination was which of the two competing applicants 
should be awarded the grant; there was no question pre¬ 
sented which required a determination as to where the 
studios were to be located. 8 

In that connection, it might be noted that each appli¬ 
cant being aware of its large coverage represented that * 
its programs were designed to serve various parts of the 
metropolitan district (J. A. 34A, 40A). In several in¬ 
stances persons, including those of Huntington Park, who 
accepted offers to use time, stated that they would use 
the station of either applicant, i.e.. Appellant or Coast 
Radio (J. A. 18A). 

The question before the Commission was therefore 
which of two applicants who proposed to serve almost the 
same portions of a large metropolitan district, is best 
qualified to perform that function. Accordingly Section 
307(b) which relates to allocations is not applicable be¬ 
cause the Commission was not required to choose between 
service areas since each applicant proposed to serve sub¬ 
stantially the same area. The choice is analagous to that 
to be made where one has several applicants for the same 
facility in the same city but not exactly the same site. 


“There have been several instances where applicants received 
grants for powerful stations to be located in small communities in 
a large metropolitan area and thereafter moved the studio to the 
principal city. For example. Appellant’s principal stockholder re¬ 
ceived a grant for Lackawanna, New York, to operate on 1120 kc, 
1 kw, daytime. Within a few years the studio was moved to Buffalo 
(J. A. 31A). See also the Ptowtucket case, involving the move of a 
5 kw station from Pawtucket to Providence, Rhode Island, the 
principal city of the metropolitan area (Appellant’s Brief, pg. 69). 
There is no change in the service or coverage contours due to the 
change in studio location. 
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The Commission’s decision was also, correct because 
Appellant, who could have adequately served Huntington 
Park with only 250 watts, actually requested 5000 watts 
power and therefore the Commission properly denied Ap¬ 
pellant’s application since a grant of it would not have 
resulted in an “efficient” use of the frequency under Sec¬ 
tion 307(b). That section provides, among other things, 
for distribution of licenses, frequencies, hours of opera¬ 
tion and of power so as to provide a fair, efficient and 
equitable distribution of radio service among the several 
States and communities. The Commission has adopted 
various rules which are designed to provide for the most 
“efficient” use of the available frequencies in the spec¬ 
trum. For example, local frequencies with power from 
100 to 250 watts have been assigned for use in smaller 
communities and regional channels with power from 500 
to 5000 watts have been assigned for use in metropolitan 
areas. 9 Instead of selecting a frequency aud power that 
would conform with the Commission’s allocation plan de¬ 
signed to insure the most effective and efficient use of the 
limited radio spectrum, Appellant selected power for an 
expanded rather than a local operation. 10 


0 We recognize that there are exceptions to these rules; but submit 
that applicant has the burden to show he cannot use the type of 
frequency and power allocated to his service area under the Rules. 
This is especially true in a competitive hearing. 

10 Applications have been denied where request was made for a 
class of station not allocated to the community under the overall 
allocation plan. Pacific Radio Corporation, 6 FCC 475 (1938); 
Plattsburg Broadcasting Corporation, 7 FCC 517 (1939); Coeur 
D'Alene Broadcasting Co., 3 R. R. 1337 (1946). The WOAX case, 
4 R. R. 344 (1948), referred to at page 15 of Appellant’s Brief, is 
authority for the Commission’s position. There, as here, a class II 
frequency is involved. The Camden applicant who was successful 
proposed to operate in a small sized city in a large metropolitan 
district; he requested only 250 watts power which was adequate 
for local needs rather than request power sufficient to serve the 
entire metropolitan district and possibly more. 
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2. Appellant's contention that although the decision is 
predicated on established criteria of Section 307(b) it 
does not define or indicate these criteria (Appellant’s 
Brief, pg. 33). 


To whatever extent, if any, Appellant has cause to com¬ 
plain becanse the Commission’s decision did not sufficiently 
elucidate the reasons for the decision its subsequent Mem¬ 
orandum Opinion and Order denying Appellant’s petition 
for Rehearing set forth in detail the criteria used in de¬ 
termining whether Huntington Park is a separate com¬ 
munity within the meaning of Section 307(b) (J. A. 56A, 
58A). These may be summarized as follows: type of 
frequency, coverage proposals, Commission’s Rules and 
Standards, proposed use of the frequency, distance be¬ 
tween cities involved, et cetera (J. A. 56A, 61A). We 
submit that the reasons in the Memorandum Opinion and 
Order make dear the basis upon which the Commission 
acted. 


3. Appellant's contention that the Commission predi¬ 
cated its decision herein on an earlier erroneous decision 
(Appellant’s Brief, pg. 34). 


It is immaterial whether the Pawtucket case is erron¬ 
eous; the only question at issue is whether the decision 
in the instant case is correct What the Commission did 
in the last part of paragraph 14 of its Memorandum 
Opinion and Order denying the petition for Rehearing 
was to point out that no allocation problems were in¬ 
volved in the Pawtucket case. (J. A. 56A, 65A). In the 
Pa/wtucket case, 4 RR 1345, there is a move of the main 
studio from a small town to the principal city of a metro¬ 
politan district without any change in the service con¬ 
tours or reception service (Appellant’s Brief, pg. 69). 
To the extent that there is no 307(b) allocation problem 




* • 




where there is the same or substantially the same service 






area the Pawtucket case is correct For the same rea- 
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sons there is no allocation problem in the light of Sec. 
307(b) in the instant case. (See map in J. A. 69A and 
comparative coverage table, J. A. 25A). 

V. 

CONCLUSION 

For reasons stated herein the decision of the Commis¬ 
sion, Appellee, should be affirmed. 

Respectfully submitted, 

P. W. Sewabd and A L. Stein. 

Attorneys for Intervener. 

Warner Building 
Washington 4, D. C. 

Febnyfry 1,1951. 
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